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PREFATORY NOTE 

It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 

The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 

The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et set].), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et set?.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. Ill et seq.), the Animal Welfare 
Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), 
the Horse Protection Act (15 U.S.C. 1821 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seq.\ the Poultry Products Inspection 
Act (21 U.S.C. 451 et seq.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 

The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary's decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In re: SEQUOIA ORANGE Co. INC., AMA Docket No. F&V 908-2. De- 
cided January 15, 1986. 
Decision by Donald A, Campbell, Judicial Officer. 

REMAND ORDER 

On January 7, 1986, Administrative Law Judge Victor W. 
Palmer certified to the Judicial Officer the question as to whether 
petitioner's counsel should not be permitted to participate in this 
proceeding because of his prior work and responsibilities as Assist- 
ant General Counsel in the Marketing Division, Office of the Gen- 
eral Counsel, United States Department of Agriculture. Petitioners 
counsel has this day withdrawn from the proceeding and, there- 
fore, that issue is now moot. Accordingly, the case is remanded to 
the Administrative Law Judge for further proceedings. 



In re: SEQUOIA ORANGE Co. INC., AMA Docket No. F&V 910-7. De- 
cided February 13, 1986. 

Gregoiy Cooper, (or complainant. 

James Moody, Capital Legal Foundation, Washington, D.C., for respondent. 

Decision by William J. Weber, Administrative Law Judge, 

ORDHR GRANTING MOTION TO DISMISS 

The marketing of lemons grown in central and southern Califor- 
nia, and Arizona, is controlled by a marketing order. 1 

The purpose of a marketing agreement (or order) is to "establish 
and maintain such orderly marketing conditions as will establish 
and maintain parity prices for growers, while at the same time pro- 
tecting the interests of consumers (7 USC 602)." In re Sequoia 
Orange Co., Inc., and Exeter Orange Co., Inc., 41 Agnc. Dec. loll, 
1511-12(1982). . 4U 

The marketing order limits the quantity of lemons grown in the 
regulated area that may be "handled." 2 t 

The marketing order provides for a Committee (Lemon Adminis- 
trative Committee) consisting of growers, handlers and a nonin- 

> Lemons Grown in California and Amonu, 7 CFR 910; Agricultural Maria-tin* 
Agreement Act of 1937, 7 USC ((01. 

2 Simnllsticully, for purposes here, "handle" means to buy and/or ship regulated 
lemonsT Vosh market use in Canada or the United States. (7 CFR 910.6. 910.7. 

Generally, lemons, grown in the regulated area, used by charitable institutions, 
relief agencies or processing manufacturers to make juice or some by-product are 
excluded from regulation (7 CFR fllO.HO). 
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o administer > im P't, oversee, report and rec- 

mT f the Secretary on matters pertinent to the marketing of 
lemons from the regulated area (7 CFR 910.30, 910.31, 910.32, 



CreatU1 ' e f ' and for ' the marketing order. It 

" t0 Cm ' ry Ut HS duties and raake rec m - 
tlW ^e Secretary. Its composition and structure is con- 

91020-910.33) Pr visions in the marketing order (7 CFR 



its f func ' ions c is to an Hy compile a Marketing Policy 
e l? mt mf rmation and recommendations for the fol- 

thea^< f7 ySar ' [ nC ! Uding itS rec >endation concerning 
the quantity of lemons which the Committee deems advisable to be 
handled weekly during the following year (7 CFR 910.50, 910 51) 

that ^commendation ^ the sup- 
,' d " fr m other a 
a 1 ^ the qUSntity fleraons 



durin, nv , 

W tend l Can ' y Ut the dedared 



r cu,, M A e eare P c y te 

Agricultural Marketing Agreement Act of 1937 (7 USC 601* "Act") 

The Marketing Policy submitted by the Committee each year to 
he Secietary provides mformation concerning; (1) the supply, qual- 

ke'tin, ordf) pf" 10 ,-" 8 T 8 " 31316 " 6aCh district (thin the mar- 
nrnH?, t J ' ?' eSt ' mateS c cerai ng the domestic, export, by- 
Pioduct and other uses of lemons, (3) a proposed schedule for 

Canada t^Tf *? ^ ^ mar ' tet " the United States ^ 
Canada, (4) the level and trend of consumer income, (5) estimates 

C T pet f Ve citl commodities, and (6) any other per" 



In making its decision to regulate lemons, the Committee must 

Tn fl InC m , e trendS ' W6ather C nditions - P rfces and "'her rele- 
vant factors. Changes may be recommended from time to time as 
may be warranted (7 CFR 910.51). 

Qin^^u 1 "? thlS 3nd any " other available information" (7 CFR 
Ji 77' Secretar y ma y "mil the quantity of lemons to be han- 
dled during any particular week(s). 

The Petitioner is a handler regulated by this Lemon Marketing 

Uider. Petitioner seeks an "order (a) declaring that the 1984-85 

- '"V and weekly prorate [base] are not in accordance 

exempting [Petitioner] Sequoia from the obliga- 

te [Marketing] Policy and weekly prorate." (Page 
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"handled" by a handler that week) and the total of all such lemons 
all handlers have had that time/ 1 

The handler is then authorized to handle the percentage of the 
total quantity of lemons fixed by the Secretary to be handled that 
week. Thus, the weekly prorate base is a key figure in the compu- 
tation of the handlers' weekly allotments 4 for shipment of lemons 
for fresh use in the United States or Canada. In re Sequoia Orange, 

supra, at page 1513. 

Petitioner challenges the 1984-85 Marketing Policy filed by the 
Lemon Adminstrative Committee and the weekly proration system 
from a variety of angles and levels: 

* Inability to participate in the formulation of the Mar- 
keting Policy (as prepared by the Committee) and the 
establishment of weekly prorate allotments. 5 

* Arbitrary and capricious "rubber stamping" of the 
Marketing Policy by the Secretary, without independ- 
ent scrutiny or consideration of alternatives or other 
evidence, etc., constitutes an abuse of discretion, 

* Conflicts between the Marketing Policy and USDA 
guidelines. 

* Failure of the Secretary to consider alternatives to the 
weekly proration system, to comply with requirements 
of the Regulatory Flexibility Act (5 USC 601), Execu- 
tive Order 12291 and the Secretary's Memorandum 
1512-1 (issued June 11 1981 to implement Executive 
Order (12291). 

* Because supply controls violate due process, equal pro- 
teo'tion and the requirement for just compensation For 
deprivation of property rights, all as protected by the 
Fifth Amendment, 



a-Tho weekly prorate base la "the ratio expressed in percentage terms between 
the average weekly pick for each applicant handler and the tola o such avenue 
weekly pick, for all applicant handler, (7 CFR 910.l>3<d), .158(0(2,)." In re Sc^a 
Oratiffc, clal, supra, at page 1B18. 

-' This allotment may be temporarily increased in several specified manners. In it 
Sequoia Orange, supra, at page 1618-14. _ 

Essentially these are division titles paraphrased to make the apparent point to 
which the supporting material seems directed. 
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* Because the Market Policy and the weekly proration 
system are contrary to the historical purpose(s) of the 
Agricultural Marketing Agreement Act, and violate it 
in five respects, and frustrate the Congressional 
intent. 

Because the Market Policy impedes achievement of or- 
deny marketing. 

Because the Market Policy and the weekly proration 
system cause disorderly marketing. 

prices 86 the Mai>ket P liCy fallS t0 6Stablish parit y 

Because the Market Policy and weekly proration 
system are inequitable and discriminate against Peti- 
tioner. 

Because the Market Policy creates/uses an illegal and 
unauthorized classified pricing scheme. 

Because the weekly proration system fails to achieve 
parity prices, depresses grower income, is wasteful, 
distorts the marketing season, implements an illegal 
classified pricing scheme, contributes to inequities in 
grower income, fuels chronic overproduction, suppress- 
es commercial initiatives, destroys the balance be- 
tween supply and demand, fails to achieve the objec- 
tives of and frustrates the Agricultural Marketing 
Agreement Act, the Secretary has a mandatory duty 
to terminate the use of the weekly proration system 
and set aside the Market Policy. 

* Because the Market Policy and the weekly proration 
ystem take Petitioner's property without compensa- 
tion and violate its substantive and procedural due 
process rights, and deny it equal protection, all as pro- 
tected by the Fifth Amendment, the relief sought 
should be granted. 

Each of these divisions is supported by a brief argument of a 
legal, economic, historical or philosophical character. 

it is not feasible to require Respondent to answer these aimr 
ments as i they were pleadings of a factual nature or ^ character 

essentially, as illustrated by Petitioner's response to the Motion 
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An adversarial hearing is predicated on an ability to formulate a 
set of issues with certain dimensions and limits so that rulings 
may properly be made on relevancy and materiality of proffered 

evidence 

With such broad ranging assertions which make up the Petition, 
there could not reasonably be effective control of the proceedings 
on questions of relevancy and materiality. 

Somewhere, Petitioner could find and point to some word, 
phrase, sentence or paragraph, and argue with some merit that the 
evidence they wish to present, directly or indirectly, relates to an 
issue based on or related to that "allegation." 

Blending generalized and vague contentions with a short general- 
ized and conclusory argument, as done here, is a pandora s box. 

Petitioner's Response to the Motion to Dismiss, is mainly direct- 
ed to the merits of their position, rather than the pleadings that 
set forth their position. t _ 

A threshold issue here is the character of the Petition as a plead- 
ing, not the merit of Petitioner's position. 

Respondent cannot be compelled to answer this Petition selec- 
tively admitting or denying "allegations." The risk is that Respond- 
ent would take a safe position, denying everything, and further 
frustrate formulation of an issue-structure on which to proceed 

Control of the proceedings cannot/should not be relinquished to 
Petitioner through the vague generalized contentions and argu- 
ments which constitute the Petition. 

Further, "Petitioner cannot place upon others the responsibility 
to sort through [this 37 page] Petition to determine whether or not 
a set of allegations may be patched together ... In re Sequoia 
Orange, supra, at page 1518. 

The Petitioner does not comply with 7 CFR 900.52(b) which re- 
quires a Petition to contain a: 

"(2) Reference to the specific terms or provisions of the 
order, or the interpretation or application thereof, 
which are complained of; 

(3) A full statement of the facts (avoiding a mere repeti- 
tion of detailed evidence) upon which the petition is 
based, and which it is desired that the Secretary con- 
sider, setting forth clearly and concisely . . -the 
manner in which petitioner claims to be affected by 
the terms or provisions of the order, or the interpreta- 
tion or application thereof, which are complained of; 
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Respondent Pen.uJv^d^y^^^ 011 . Bnd K ^ 
extracts from its Memorandum * f ' P f them in the f "wing 
. d A 



"II. The Petition Fails To State A Sufficient Claim 
In order to conform with the AMA A 

Practice (Y CFR 900.52W it is enti^ ?>* f^^ by th Rules of 
claim upon which rel e 1 Mt a petitio " mu ^ state a 

the obvious 



the reHef sou g ht ^su^^ 



wv 
pursuant to 7 CFR 910 52 M 1 ? Pr rate re g ula issued 

July 10, 1984 (see, Exhib t ^S^f***' Which was is ^d 
apply to a fiscal year which bpn 'A^ "^ Pr '' ate ****>* 
on July 31, WSs" (? CFR 910 ?0) Y* T?- '' 1984> a " d WU1 end 

overly long petition untilthe aid O f ApriflSrT^ ^.^ f " e !tS 
its attorney, should be extreiriplv f. , 1985 ', The Petitioner, and 

applicable rules of practic^ fy^n* m& the De Partment's 

is inconceivable that pe tiS^T ^ " n,us other petitions. It 
the end of the fiscal y t to whlf^ ant ! ci P ated relief before 
are applicable. If this were truTv tt C TP lained of documents 
U just as 






Indeed, throughout its 37 pages H fails th^?^ 46 re ? ulations ' 
figures of these secific to . a " y facts and 



that 
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be granted under 7 U.S.C. 608c(15)(A) and the petition should be 
dismissed. 

Before considering the specific allegations, one must differentiate 
between the marketing policy and the weekly prorate regulations. 
Under section 910.50 of the Lemon Order, near the beginning of 
the fiscal year the Lemon Administrative Committee (hereinafter 
LAC) meets and prepares a marketing policy containing various in- 
formation specified in said section. If substantial modifications 
become advisable during the fiscal year, the LAC may meet and 
prepare a revised marketing policy. The marketing policy is de- 
rived from these LAC meetings and is submitted to the Secretary. 
The marketing policy is a document which contains a compilation 
of factual data concerning lemons and the collective expertise of 
the industry as to the current economic situation, the forecast for 
the coming year, the recommended actions to be taken during the 
year, and a general schedule as to when particular actions should 
be taken, Under the Lemon Order, the marketing policy imposes 
no restrictions, limitations or obligations on anybody. In the hands 
of the Secrtary, it is an evidentiary document of information and 
advice which can be weighed and considered along with all other 
available information and advice in reaching any determinations 
the Secretary might make. Since the marketing policy cannot 
affect or impose an obligation on petitioner under the Lemon Order 
it is not a proper subject of a petition under 7 U.S.C. 608c(15)(A) or 
section 900.52(b)(3) of the Rules of Practice and, thus, any allega- 
tions in the petition concerning the marketing policy must ulti- 
mately be unavailing of relief and should be dismissed. 

The weekly prorate regulations, on the other hand, do impose ob- 
ligations on the petitioner and all other handlers in the industry. 
During the year, the LAC investigates the supply and demand con- 
ditions on a weekly basis and considers certain specified factors (7 
CFR 910.51). If the LAC believes handling restrictions are advisable 
for any week, it makes certain recommendations to the Secretary 
(7 CFR 910.51). Based on the LAC information and recommenda- 
tions and all other available information, the Secretary determines 
whether a limitation is necessary and the amount of such limita- 
tion (7 CFR 910.52). It is this determination by the Secretary, effec- 
tuated through informal rulemaking in the Federal Register, that 
imposes legally enforceable obligations on the handlers. The subdi- 
vision of this industry-wide limitation to each particular handler is 
a ministerial act done by the LAC on the basis of formula con- 
tained in the Lemon Order, and subject to certain flexibility op- 
tions which may be exercised by each handler (7 CFR 910.53- 
91063). Therefore, the weekly prorate regulations promulgated in 
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n q r e 1^ Bl n^ ter by the Secretary are the P^ sub J' ect of a 7 
U.b.C, 608c(15)(A) proceeding. The grounds alleged by petitioner in 

this proceeding, however, fail to comply with the AMAA in that 
they fail to state a claim upon which the prorate regulations could 
be invalidated and the relief requested could be granted 

The remainder of this memorandum will discuss the infirmity of 
each of the particular grounds alleged by petitioner. 

A, The Administrative Procedure Act 

The AMAA specifically authorizes volume control provisions for 
no p "I nlT f ch as are ^^rporated in the lemon order. (7 
USC 608c(6). A marketing order containing such provisions 
must be promulgated after notice and public hearing when the Sec- 
retary finds upon the evidence introduced at such hearing" that 
the issuance of such an order will tend to effectuate the declared 
policy of the Act. (7 U.S.C. 602, 608c(3), (4), (6)). The lemon order 
containing a provision for the imposition of weekly controls on the 
quantity of lemons which may be handled, was promulgated in 
1J41 after notice and hearing. 6 Fed. Reg. 1833 (1941) The order 
including its weekly volume control provision has undergone nu- 
merous amendment proceedings since 1941, all of which were effec- 



7 as re > uired bv the 



c 
; See, e.g., 12 Fed. Reg. 6620 (1947) 12 Fed 

. 7904 (1947), 13 Fed. Reg. 766 (1948); 19 Fed. Reg. 53 19 (1954) 
9 Fed ' Re *- 7175 < 19 <*); 20 led. Reg 

955J ' 2 Fed ' Reg ' 84G1 ' 27 Fed - Re "- 4994 
R nn (1962) ' 27 Fed ' Re S- 834 G (1962); 35 Fed 

( X 36 Fed> R 36 Fed ' R*. 9061 



Petitioner's repeated complaints about "the marketing policy" 
and weekly prorate", when viewed as a whole, comprise a com- 
plaint about any use of volume controls on the lemon market by 
the government as authorized by the AMAA and the Lemon Order 
However, to the extent that petitioner's allegations concerning the 
marketing policy" and "weekly prorate" attack the procedural va- 
lidity of the means used to implement the market volume control 
provisions of the lemon order, such allegations are without merit. 
Petitioners allegations that the LAC's annual marketing policy 
formulated pursuant to the lemon order, 7 CFR 910.50, is in viola- 
tion of the APA should be dismissed, because the LAC's marketing 
policy 18 not subject to APA rulemaking or review provisions. The 
APA provisions on publication in the Federal Register and on an 
opportuinty for public comment only apply to rulemaking. (5 U.S C 
& bbdj. A rule is defined in pertinent part as "an agency statement 
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of general or particular applicability and future effect designed to 
implement, interpret or prescribe law or policy . . . /' (5 U.S.C. 
551(4)) Certain rulemaking is specifically exempted trom the 
notice and comment requirements of the APA. Among such . exempt 
actions are "general statements of policy." (5 U.S.C. 55d(b)(A)). 

The LAC's marketing policy is merely a collection of data and 
recommendations by an industry panel acting in this respect as an 
advisor to the agency, which latter body alone retains the power to 
impose any market volume controls under the lemon order. (7 CFR 
910 52). The LAC's marketing policy is not agency policy and has 
absolutely no effect on anyone without the crucial later event of 
agency action which is taken upon consideration of the LAC policy 
as well as other available information and advice from the LAC 
and other sources. The LAC's marketing policy statement does not 
impose market volume controls and has no direct impact whatso- 
ever on the industry. ( 

The merely advisory, non-binding nature of the LAC s marketing 
policy differentiates it from an agency statement implementing law 
with particular future effect as a rule is defined in the APA, How- 
ever even if the LAC's advisory marketing policy is seen as agency 
action within the meaning of the APA definition of a rule, the 
policy surely comes within the realm of a general statement oi 
policy exempt from the notice and comment provision of the APA. 
(5 U.S.C. 583(b)(A)). A general statement of policy is defined by 
the fact that it does not fix rights or impose obligations and does 
not have a substantial, direct impact on those regulated. Aiken v. 
Obledo, 442 F. Supp. 628, (553 (E.D. Ca, 1977), A general statement 
of policy does not establish a binding norm and is not finally deter- 
minative of the issues or rights to which it is addressed, because it 
leaves the agency still free to exercise informed discretion. Guardi- 
an Federal S & L v. Federal S&L Ins. Corp., 589 F. 2d 658 666 
(B.C. Cir. 1978). The LAC marketing policy clearly fits this defini- 
tion. . ,. . , 
Moreover, the APA only subjects final agency action to judicial 
review (5 U.S.C. 704). Even if the LAC marketing policy is agency 
action, which is dubitable as discussed above, it is certainly not 
final agency action within the meaning of the APA, (o U.b.C. 
704). Agency actions are not final and renewable ' unless and 
until they impose an obligation, deny a right, or fix some legal re- 
lationship' .... Chicago & Southern Air Lines Inc. v. Waterman 
Steamship Corp., 333 U.S. 103, 112-113 . . . (1948); Nevada Airlines 
Inc v Bond, 622 F. 2d 1017, 1020 n. 5 (9th Cir. 1980)." Air Califor- 
nia v. United States Dept. of Transp, 6(54 F.2d 816, G21 (9th Cir 
1981). Where an agency pronouncement does not have the status ol 
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law but requires some intervening action before the complaining 
party feels any effect, the action is not final for purposes of review. 
Air California, supra. As the United States Supreme Court noted 
m FTC v. Standard Oil Co. of Cal., 449 U.S. 232, 242 (1980), a criti- 
cal factor in determining whether an action is final is whether it 
has legal force, as, for instance, does a regulation with which par- 
ties are expected to comply immediately or risk penalties of law. In 
the present case the LAC's marketing policy has no force of law 
whatsoever, has no direct impact on the industry as it is merely an 
intermediate, informational and advisory step in the regulatory 
process, no one is expected to comply with it and it fixes no obliga- 
tion on anyone. The policy is, therefore, not final agency action 
subject to judicial review under the APA. 

With respect to the Secretary's actual exercise of his discretion 
and power to impose market volume controls under the lemon 
order, 7 CFR 910.52, petitioner alleges that the weekly volume 
control regulations have been issued without public notice and 
comment procedures in contravention of the requirements of the 
APA. The weekly volume limitation regulations do not, in fact, pro- 
vide for public comment on where the volume level is set for any 
week, because fluctuating weekly regulation does not allow time 
for a comment period or for thirty day advance publication before 
the effective date. This is in accordance with the APA's specific ex- 
ceptions to the usual public comment and advance publication pro- 
cedures. (5 U.S.C. 553(b)(B), (d)J. When volume controls are to be 
effected under the lemon order, the order itself requires that such 
controls be implemented on a weekly basis. (7 CPR 910.52). The 
requirement of weekly volume regulations was included in the 
lemon order only after notice to the public, a hearing and other 
public participation procedures were afforded. 6 Fed. Reg. 1833 
(1941). The lemon order has also been amended over ten times 
since it was promulgated, and each time the public was afforded a 
hearing and the opportunity to participte in the formal rulemaking 
process as required by the APA. Despite the fact that weekly 
volume regulation necessarily prevents public participation in 
where the level is set each week, the public has had the opportuni- 
ty and is currently being afforded the opportunity to be heard on 
the issue of the lemon order's provision for volume regulation and 
its requirement of weekly regulations when volume controls are 
put into effect. 

The lemon order requires that limits on the handling of lemons 
be evaluated and effected on a weekly basis, because the supply 
and demand conditions of the lemon market are variable. The long 
period during which lemons can be harvested throughout the year 
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subjects the supply to unpredictable variations due to weather and 
other variables which can only be monitored and accurately pre- 
dicted a relatively short time in advance of the actual harvesting. 
See, e.g., 35 Fed. Reg. 16,850; 16,863; 16,855; 16,856 (1970). Data on 
supply and demand are compiled and considered by the LAC at a 
public meeting prior to the particular week under consideration. 
The LAC's data and recommendations which are then sent to the 
Secretary are, thus, received by the Secretary shortly before the 
period during which any regulation would take effect. Public com- 
ment and 30 day advance publication under APA procedures are 
totally impracticable at that time and would be contrary to the eco- 
nomic interest of the public in an orderly, regulated flow of com- 
modities to market. See, e.g., 48 Fed. Reg. 19,356-57 (1983). Reacting 
to variable, constantly fluctuating market conditions in a timely 
manner to effect orderly marketing of lemons necessarily prevents 
the Secretary from giving the public advance notice and an oppor- 
tunity to comment before the week during which any particular 
limit is to be in effect. The APA recognizes this type of situation in 
section 553 where it exempts from notice and comment require- 
ments those actions where "the agency for good cause finds (and 
incorporates the finding and a brief statement of reasons therefore 
in the rules issued) that notice and public procedure thereon^are 
impracticable, unnecessaiy, or contrary to the public interest". (5 
U.S.C. 553(b)(B)J. The APA also allows less than thirty days ad- 
vance publication of a rule before its effective date for good cause 
found and published with the rule. (5 U.S.C. 5B3(d)(3)). 

Weekly regulation implementing the existing market volume 
control provision of the lemon order serves a valid economic regu- 
latory purpose. It is not merely an excuse to avoid public participa- 
tion in the regulatory process. Weekly implementation of market 
volume controls is clearly a situation where advance notice, public 
comment and 30 day advance publication are totally impracticable 
and contrary to the public interest in the orderly marketing of 
lemons throughout its year long harvest season. This case is a valid 
use of the APA exemption quite unlike those situations in which 
courts have found use of the exemption to be improper. This is not 
a case where no reasons for claiming the exemption were published 
with the rule as in Buschmann v. Schweiker, 676 F. 2d 356, 357 (9th 
Cir. 1982), or Kelly v. United States Department of Interior, 339 F. 
Supp. 1095, 1101 (ED. Ca. 1972). Nor is this a case where unex- 
plained delay existed prior to the agency claiming that there was 
no time to follow APA notice and comment procedures as in Kelly 
v. United States Department of Interior, supra. Nor is this a case 
where a statutory deadline for regulation was used as an excuse for 
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avoiding public procedures when the agency could have met the 
deadline even providing for notice and comment as in Western Oil 
& Gas v. United States E.P.A., 633 F.2d 803 (9th Cir 1980) 

Most importantly this case is not a case like most situations in 
which courts have narrowly construed section 553(b)(B) where 
notice and opportunity for comment is the only possible opportuni- 
ty for public participation in the governmental process before the 
public is subjec to a regulation. Unlike such cases the use of the 
sectzon 553(b)(B) exemption here does not run counter to the pur- 
pose of he APA which is to give the public the chance to exercise 
a right to air their views to the government to insure better gov- 
ernment decision making and greater governmental responsiveness 

J 7v, n ^ -,J e PU S iC< Buschmann v - Schweiker, supra at 357; 
Kelly v United States Department of Interior, supra, at 1102 In the 
present case the use of the section 553(b)(B) exemption for the 
weekly regulations implementing the volume control provisions of 
the lemon order has not eliminated the opportunity to the public to 
be heard in a meaningful exchange of views with the government 
on the subject of whether the lemon market should b? su~o 
weekly volume controls. The formal rulemaking procedures used in 
initiating and amending the lemon order have assured the public 
of numerous opportunities to be heard on the issue over the years 
in tact, such an opportunity is currently being afforded in the 
pending rulemaking proceeding. This fact is important in any eval- 
uation of petitioner's claims that weekly regulations are improper- 
ly issued under the APA, because nowhere in the petition is it 
t^^*?^^.^ --ect'or set atVn 



, oppo 

to so inform the agency. Petitioner's real complaint is not 
where the level of the control is set but rather on the use of any 
controls at all. However, the use of the section 553(b)(B) exempt* 



on this issue. Therefore, the use of the section 
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601, 602(4)). Petitioner disagrees with this Congressional policy 
and advocate a free market economy. Petitioner is attempting to 
interfere in this legislative policy question of the advisability of a 
free market when Congress has long since decided that a free 
market is not advisable for certain segments of the agricultural 
economy. Petitioner's attempt to undercut this legislative policy de- 
cision is disguised as an attack on the use of the section 553(b)(B) 
and (d) exemptions of the APA. However, such weekly procedures 
are peripheral to petitioner's major complaint that the lemon order 
allows for market volume to be controlled at all. This disguised at- 
tempt at judicial legislation through a request for review of agency 
use of APA exemptions should be recognized and rejected. The 
United States Supreme Court has looked very unfavorably upon 
this type of picayune attack on substantive administrative deci- 
sions and had said that "[administrative decisions should be set 
aside . . . only for substantial procedural . . . reasons . . ." Ver- 
mont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 558 
(1978), 

In the present case the public has been given the opportunity to 
be heard and, indeed, is currently being heard on the issue of 
whether market volume controls for lemons are appropriate under 
existing market conditions to fulfill the purposes of the Act. The 
administrative decision to control the market was incorporated in 
the order only after public hearing and full public participation. 
Furthermore, full public participation is allowed at the weekly 
LAC meeting where the weekly volume recommendations to the 
Secretary are determined. Weekly implementation of this order 
provision is in accordance with the APA, because it would be im- 
practicable and contrary to the economic interest of the public to 
achieve the necessary short term regulation of the market with the 
use of notice and comment and 30 day advance publication proce- 
dures. Therefore, the market volume control provisions of the 
lemon order have been properly implemented, and the petition 
fails to state a cause of action upon which relief can be granted. 

B. USDA Guidelines 

Petitioner alleges that the marketing policy and prorate regula- 
tions do not conform to the Guidelines For Fruit, Vegetable and 
Specialty Crop Marketing Orders of January 25, 1982 (attachment 
1 to this Memorandum) and the Secretary's letter of May 10, 1983 
(attachment 2 to this Memorandum). While respondent certainly 
denies these allegations, conformity or nonconformity to these doc- 
uments does not give rise to a cause of action upon which relief can 
be granted in this proceeding. 



Volume- 45 Number! 



sense a law with which a , U n t rd - they are not in a 
Under 7 U.S.C. 608c( 15 )(A reTie J ^ ^ aCti ns t con or 
tery s actions are found 'to fe ,''noT^ g T ted nl * if * *. 



d 604 and obviates any nted fo ^"^ b ass e 

' 



SEQUOIA ORANGE CO. INC. 
Volume 45 Number 1 



the whole record of agency action in connection with the 

I'PVIPW ^ 



review. 



I ? t y ' e ,. Plam la " gUage of the RFA indicate 
T" c <Pliance or noncompliance with sections 

is not a proper subject for review in this forum 
In addition to the plain meaning of section 611 of the RFA bai- 

is ple evidence ; the ^^ * . 



torv o RF . 

ll i ^ mamfests a Congressional intent to lore- 

close completely any judicial review of matters related to aeencv 
compliance with the RFA. The following explanation appeals n 
the^section-by-section analysis of the bill which later became the 

Section (ill(a) provides that there is no judicial review of 
any determination by an agency regarding the applicabil- 
ity of any provision of this subchapter except at provided 
m section 611(b). This means, for example, that the dect 
sion by an agency with respect to what proposed rules 
would have a significant economic impact on a substantial 
number of small entities pursuant to section 605(b) shall 
not be subject to judicial review. Thus, the decision regard- 
ing when the agency shall conduct a regulatory flexibility 
analysis remains in the sole discretion of the agency. Also 

elrriW J !f' r<3VieW Bre agenc y Determinations 
legardmg the agenda (section 602), the procedures for 
gathering comments (section 609), the periodic review of 
rules (section 610) and any other administrative detomt 
nation under this act. 

Section 611(b) provides that a regulatory flexibility analy- 
sis is a management tool and administrative procedure to 
effect improved rulemaking. Neither the manner of con- 
ducting regulatory flexibility analyses nor the content of 
the ana yses should be subject to judicial review either 
pursuant to this act or pursuant to section 706(2)(D) of title 

nf inn f Code ' r P ursuant to y other provision 
of law But once a regulatory analysis has been prepared 
its contents may, if relevant, be considered by the review' 
mg court along with other relevant material in determin- 
ing the validity of the rule which is the subject of the anal 
ysis. 

The court will look to the statement of the basis and pur- 
pose published by the agency along with its final rule to 
determine whether the rule is valid. In making that deter- 
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wihh '' N u 12 ' 291 1S ' thUS ' an administrative document 

with n the executive branch of government rather than a delegated 

or: v ; P ff' r f by th \ p ^ d ^ Th -f-> does not ha* t" 

fo.ce and effect of law. As the Court of Appeals for the District of 
Columbm Circuit has noted.- "Congress has given the District Court 

W K$ ^'T 5 t0 Perform ' bUt the ? do not include po- 
the faithful execution of Presidential policies by Presidential 



w n : ' 

M 4,)1, 457 (D.C. Cir. 1966), cert, denied, 382 U.S. 978 (1906) 

Since failure to comply with Executive Order No. 12,291 cannot 
be the bas ls for a finding that the prorate regulations are ''not i 
accordance with aw", these allegations in the petition fail to state 
a claim upon which relief can be granted by this forum or any re" 
viewing district court under section 8c(15) of the AMAA. 

E. Secretary's Memorandum 1512-1 

Secretary's Memorandum 1512-1 is merely this Department's in- 
No I^Tl' , r atl , d C D ume " t for implementing Executive Order 
orp'nt f, !? the , J Presldent ^ Ws Executive Order did not 
cieate a aw wh.ch could invalidate the marketing policy and pro- 
rate regulations, so too the Secretary's implementingmemorandum 
did not have such an effect. Thus, these allegations also fail to 
state a cause of action upon which relief can be granted 

F. The Philosophical Issues 

The petition in this proceeding contains a rambling discourse of 
approximately ten pages that appears to be more related to econd 

" n "^ intelHgible legal a '* um 
eXtl ' aCted Ut f C ntext from 



r n PUrp SeS (7 U ' S ' C ' (i01 and 602). 

turn are followed by attacks generally aimed at any type 
of volume regulations and by assertions of one or two alleged facts 

"" 



P H - 

cause that the general purpose has not been totally achieved 

In the AMAA Congress stated certain general purposes and goals 
ond gave the Secretary authority to promulgate marketing orde 
th specified provisions. On numerous occasions, as was noted 
above, the Secretary conducted formal rulemaking hear ngs to 
gather the best evidence on whether a marketing ordei was re 
quired and 1 wh^ of the specified provisions should be in such an 
oidei. If the industry concurred with the Secretary's evaluation 

rde took effect The P' wisi s in 7 us a' 



Go^A, , 

608 (15XA) were created so handlers could voice objections that the 
marketing order provisions did not conform to the evidence at the 
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rulemaking hearing, violated the specific authorities in tho AMAA 
or violated some other statute, or that regulations or obligations 
under the marketing order were similarly violative. 

In this portion of the petition, the attack is not on any snecifin 
prorate regulation or portion of the current marketing polfcv 
Katner it is on the marketing order provisions that authorise thoi 
documents. These attacks are not based on allegations thai t 
lemon order provisions aren't specifically authorized under 7 USC 
08c(G or (7) or that they violate some other statute. P 
ten even claim the marketing order provisions aren't 
the rulemaking records that created them. 



r 
o 






G. Classified Pricing 
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manner and was supported by substantial evidence in the formal 
rulemaking record. Petitioner does not even allege any deficiencies 
m this regard. The final question is whether the weekly limitation 
on the handling of fresh lemons is being accomplished in a proce- 
durally correct manner and in accord with the relevant provision 
of the marketing order. Again, petitioner cannot make any legiti- 
mate objections. Hence, the Lemon Order limitation on the han- 
dling of fresh lemons is "in accordance with law" and the petition- 
er s challenge must fail. 

Whether the limitation of the handling of fresh lemons promotes 
a societal goal and whether that goal could better be accomplished 
through free enterprise or through the use of some other AMAA 
authorized provisions are all questions that may be explored in a 
formal rulemaking hearing under 7 U.S.C. 608c(3), (4) and (17) 
However, the fact that such economic and philosophic questions 
may exist does not render the current lemon order and its provi- 
sions not in accordance with law" and subject to relief in this 
forum. Hence, petitioner has again failed to state a cause of action 
upon which relief can be granted. 

H. Termination 

Petitioner correctly states that 7 U.S.C. 608c(16)(A) provides that 
the Secretary shall terminate an order (or a provision of an order) 
when he finds it does not effectuate the purposes of the AMAA 
However, the Secretary has made no such finding and the petition- 
er has not even alleged that such a finding has been made. Hence, 
the Lemon Order is not susceptible to attack in this forum as "not 
in accordance with law." 

It might be noted that the question of termination or continu- 
ance or modification of prorate is presently before the Secretary in 
the above-cited formal rulemaking proceeding. If prorate is contin- 
ue ,i r r^ ' then petitioner ^n file a petition under 7 U.S.C. 
b08c(lfiXA) to challenge such a conclusion if petitioner does not be- 
Jieve it to be supported by substantial evidence in the rulemakin* 
record. fo 

/. Constitutional Issues 

Petitioner claims that the use of market volume controls in the 
lemon order deprives it of liberty and property without due process 
of law, takes its property without just compensation, and denies it 
equal protection vis a vis other lemon handlers, all in alleged viola- 
tion of the fifth amendment to the Constitution; and denies it free- 
dom of association in violation of the first amendment to the Con- 
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stitution. Courts have long since held, however, that the AMAA 
and resultant marketing orders are constitutional. 

/. The Use Of Market Volume Controls Through The Lemon 
k Within The Constitutional Power Of Confircm To 
Commerce. 

Well over forty years ago the Supreme Court held that it 
within the power of Congress under the commerce clause of V 
Const,tution to prohibit absolutely all interstate commerce JL; 
ford v. Smah, 307 U.S. 38,48 (1939), citing Currin v. * ' 
U.S. 1 (1939) Therefore, the Court held in 
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780-83 (9th Cir. 1937 Thf ", */' United S ^e S , 01 F. 2d 767 
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2. The Imposition Of Market Volume Controls Docs Not Deprive Pe- 
titioner Of Liberty Or Property Without Due Process Within The 
Meaning Of The Fifth Amendment To The Constitution. 
Petitioner alleges that it has been deprived of liberty and proper- 

numW " f^ pr C t S ', beCaUSe the ""position of controls on the 
number of lemons which may be marketed interferes with, inter 
aha, lts right to contract freely and to receive the maximum possl 
ble compensate for the sale of lemons. These arguments have 
also been rejected by courts long ago. Interference wfth the iberly 
and property rights inherent in the ability to contract freely was 
rejected by the Supreme Court in Rock Royal Co-op, supra at m, 
o72 as a basis for finding a milk marketing order in violation o 
he Constitution. The Court found that the provisions of the ma - 
ketmg order were nonetheless reasonably related to the power to 
regulate commerce which the Court had found "complete and ,e - 

' ' ' ' H d & S ' IS V ' UnUed States > *' at M- 



With respect to a marketing order for oranges which set u,> 

iTaHo th ' S , and h ^ ldler all tmentS in a Stilly 
identical to the lemon order at issue herein, the Court of Appeals 

far the Ninth Circu.t in 1987 rejected contentions that such vo un e 
controls were contrary to the fifth amendment's provisions for l"b" 
erty of contract. Edwards v. United States, supra t 783-85 That 
our later elaborated on its reasoning in another case in which i 
upheld the constitutionality of a walnut marketing orde, despite 
e feet that lt might be said to have destroyed property rights or 
fte liberty to contract or engage in business freely. Wallace v 
Hudson-Duncan & Co supra 991-93. In Wallace v. Hudson-Duncan 
&Co. the court found that the marketing order did not violate the 
fifth amendment because the means adopted by the Secretary i e 
the marketing order, were reasonably related to the declared object 
of the Act. Id. at 992. In judging that relationship the court noted 
that such a rational relationship would be presumed unle there 
" 



United 
for the Fif * Cir 



/in'f 1, 1 ] J.U ~-"*v w. iippcaio iui L/ltJ i'llLll Ull'- 

whlh H? * h . e , con f ltuti nality of a grapefruit marketing order 
which limited the volume through weekly limits and handler allot- 
ments and prorationa just as the lemon order does herein In Whit 
tenburg the Court noted that "collisions between private right riib 
erty of contract] and exertions of police power for the public good 
result generally in the prevalence of the public good." Id. at KM. 
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The court therein also pointed out that before any interference in 
property rights occurred through the imposition of volume controls 
under a marketing order, the Act required notice and a hearing for 
those to be affected and provided for judicial review of the Secre- 
tary's order promulgating a volume control regulation in a market- 
ing order. Id, As proper hearing procedures had been accorded, the 
court found that liberty and property had not been taken without 
due process of law. 

Petitioner in the present proceeding claims that the lemon order 
causes it to incur financial losses which it would not incur were 
such regulation absent, and that the lemon order does not meet the 
rational relationship test of constitutionality because it does not 
fulfill the purposes of the AMAA. Petitioner claims that it is re- 
spondent's burden to demonstrate the rational relationship. Howev- 
er, as the Court of Appeals for the Ninth Circuit noted in Wallace 
v. Hudson-Duncan & Co., supra at 992, it is petitioner's burden to 
overcome a presumption of a rational basis for the marketing 
order. The AMAA allows the Secretary to impose market volume 
controls for lemons when he finds from evidence introduced at the 
required hearing that such regulation will fulfill the purposes of 
the Act. 7 U.S.C. 608c(3), (4), (6). That is precisely what happened 
here. 6 Fed. Reg. 1833 (1941). Judicial review of whether such regu- 
lation does tend to fulfill the purposes of the Act and as such is 
reasonably related to achieving legitimate goals is limited to a de- 
termination of whether the Secretary's decision that the regulation 
would promote the purposes of the Act was supported by substan- 
tial evidence introduced at the rulemaking hearing required by the 
Act prior to the issuance of a marketing order. 5 U.S.C. 706(2)(E); 
see Chiglades Farm Ltd. v. Bute, 485 F. 2d 1125, 1129 (5th Cir. 
1973). Petitioner has failed to allege that the regulation is not sup- 
ported by substantial evidence introduced at the rulemaking hear- 
ing. Thus, it can not possibly overcome the presumption that the 
regulation is rationally related to the goals of the Act, and this 
forum must dismiss the allegations that the lemon order is uncon- 
stitutional because it does not effectuate the goals of the Act. As 
there is not even a single allegation that the Secretary did not 
follow procedures prescribed under the Act in enacting the lemon 
order or that the Secretary's initial decision that the lemon order's 
volume control provisions would effectuate the Act is not supported 
by substantial evidence, the petition fails to state a claim upon 
which relief can be granted. Furthermore, the issue of whether the 
volume control provisions are still effectuating the AMAA is being 
reviewed by the Secretary in the current rulemaking proceeding, 
That issue may only be reviewed, if the Secretary's decision is un- 



SEQUOIA ORANGE CO. INC, 
Volume 45 Number 1 



favorable to petitioner, on the basis of evidence of record in that 
proceeding. 



* I h ? lmp lt i 0n Of**!"* Volume Controls Do Not Constitute A 
laking Of Private Property Within The Meaning Of The Fifth 
Amendment To The Contention. 

Petitioner maintains that economic losses which it allegedly suf- 
fers as a result of the imposition of volume controls under the 

ST ff?r C nSt ! tute th * takin of Private property in violation 
of the fifth amendment, This issue was considered by courts Ion* 
ago and such contentions were rejected. In 1939 in Mulford v 
Smith, supra at 49-51, the Supreme Court held that despite cash 
investments by tobacco growers in crops they could not market 
that year due to the imposition of tobacco allotments among farm- 
3 rs, the financial losses did not constitute a taking of such farmers' 
Property m violation of the fifth amendment. The Court of Appeals 
or the Ninth Circuit held in 1938 that even if a marketing order 
materially reduced a person's property rights or destroyed a per- 
son s Property in the exercise of the commerce power, there is no 

taking within the meaning of the fifth amendment, because 
here is no direct appropriation of property from such person by 
he government. Wallace v. Hudson-Duncan & Co, supra at 989-91 
itmg Omnia Commercial Co. v. United States, 261 U.S. 502 (1923)' 
n pertinent dictum the court of appeals also noted that even if the 
conomic losses were a "taking" it would be justified by a public 
urpoae with compensatory benefits to farmers of higher prices for 
heir products. 98 F. 2d at 991. A recent marketing order case deal- 
ig with the issue of whether a taking was presented by govern- 
lent price regulation under a marketing order followed the prece- 
ent and reasoning of Wallace v. Hudson-Duncan & Co. supra 
rune Bargaining Ass 'n v. Bute, 444 F. Supp. 785, 793 (N D Ca 1975) 

In light of the above decisions, petitioner's alleged economic 
Bses from the operation of the lemon order do not constitute a 

Cin f,u rl? r Perty With ut just compensation within the mean- 
ig of the fifth amendment, 

The Lemon Marketing Order Does Not Discriminate Against Any 

''f ?* 1 T S IH Violation Of The Due Process Clause Of 
Amendment To The Constitution. 



Petitioner alleges that under the lemon marketing order, it is al- 
wed to ship fewer lemons than handlers with growers in other ge- 
raphic districts under the order and handlers with growers in en- 
'ely unregulated areas and that volume controls discriminate 
nong handlers in different production districts on the basis of 
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sales opportunities, income, and prorate limitations. Petitioner al- 
leges by implication that the lemon marketing order dictates differ- 
ent prices for handlers with growers in different geographic dis- 
tricts. Petitioner claims that these discriminations among some 
handlers violate its rights under the fifth amendment to the Con- 
stitution. 

The fifth amendment's guarantee of due process includes the 
concept of equal justice under law. Hampton v. Mow Sun Wong, '126 
U.S. 88, 100 (1976), Equal protection analysis under the fifth 
amendment is the same type as has been developed under the 
equal protection clause of the fourteenth amendment. Buckley v. 
Valeo, 424 U.S. 1, 93 (1976). This analysis only entails a limited ju- 
dicial review of legislative classifications of persons for different 
treatment under the law to determine if such classifications are ra- 
tionally related to a legitimate governmental objective. Schiveiker 
v. Wihon, 450 U.S. 221, 230 (1981). The rational relationship analy- 
sis has been used previously by the Supreme Court to uphold dis- 
tinctions made between handlers under the Act. United Stales v. 
Rock Royal Co-op., 307 U.S. 533, 564-65 (1939). 

The AMAA provides for the method incorporated in the lemon 
marketing order of limiting the quantity of a commodity handled 
and apportioning that quantity equitably among all handlers. 7 
U.S.C, 608c(6), Such commodity volume regulation as will further 
the interests of farmers and consumers and will provide fov orderly 
marketing has been found to be a valid governmental goal within 
the power of Congress under the commerce clause of the Constitu- 
tion. Under the lemon marketing order the equitable apportion- 
ment among all handlers of the total quantity of lemons which 
may be allowed to be handled during any week is achieved through 
the prorate base system. The differentiation in calculating the pro- 
rate base among different geographic areas is based on the differ- 
ences among these areas in production and marketing conditions. 7 
CFR 910.53(e). The lemon marketing order also allows for excep- 
tions to this geographic area classification of handlers for the pur- 
pose of calculating prorate base if a handler can show that the pro- 
duction or marketing conditions in his area differ substantially 
from general conditions otherwise prevailing in that district. 7 CFR 
910.53(g). 

This prorate base system of apportionment among handlers as 
provided for in the Act was adopted and has been amended several 
times after notice, a public hearing, and subsequent formal rule- 
making procedures. Recognition of geographic distinctions in pro- 
duction and marketing factors to achieve the equitable handler al- 
lotments provided for by the Act irrespective of geographic area 
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has been reflected in various agency decisions regarding such clas- 
sifications. See, e.g., 35 Fed. Reg. 16,850, 16,853 (1970). This system, 
including its geographic distinctions, can only be judged on the 
basis of the record evidence compiled during such rulemaking proc- 
esses. Petitioner has not claimed that this apportionment system is 
not supported by substantial record evidence. Therefore, this forum 
must uphold the lemon order provisions which define this system. 
Furthermore, the issue of the delineation of geographic districts for 
apportionment purposes is currently before the Secretary in the 
pending rulemaking proceeding. Review of the Secretary's decision 
to see if it is supported by the evidence in the record now being 
made will only be appropriate after the rulemaking process is fin- 
ished. 

With respect to the claim that the order discriminates against 
handlers of lemons grown in California and Arizona as opposed to 
other handlers who are not subject to regulation, this classification 
stems directly from the AMAA. The Act requires that marketing 
orders be limited in their application to the smallest region practi- 
cable consistent with effectuating the purposes of the Act and that 
marketing orders applicable to the same commodity in different re- 
gions shall contain different terms necessary to reflect the differ- 
ences in the production and marketing of that commodity in such 
different areas. 7 U.S.C. 008c(ll)(B), (C), Regional differences in 
commodity marketing are rationally related to regional differences 
in marketing regulation. While this regional approach to commodi- 
ty regulations may seem unfair to petitioner as a handler compet- 
ing with handlers in unregulated areas, this does not invalidate the 
classification under the fifth amendment. 

In the area of economics and social welfare, a State does 
not violate the Equal Protection Clause [and correspond- 
ingly the Federal Government does not violate the equal 
protection component of the Fifth Amendment] merely be- 
cause the classifications made by its laws are imperfect. If 
the classification has some 'reasonable basis,' it does not 
offend the Constitution simply because the classification 'is 
not made with mathematical nicety or because in practice 
it results in some inequity,' Lindsley v. Natural Carbonic 
Gas Co., 220 U.S. 61,78. Dandridge v. Williams 397 U.S., at 
485. ... As long as the classificatory scheme chosen by 
Congress rationally advances a reasonable and identifiable 
governmental objective, we must disregard the existence of 
other methods of allocation that we, as individuals, per- 
haps would have preferred. 
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mination, the court may consider the contents of the regu- 
latory flexibility analysis along with any other relevant 
material. 

126 Cong. Rec. 21460-21461 (1980). Thus, in an instance such as tr 
one where the agency has certified that no regulatory flexibili 
analysis is required, section 611 does not allow a court to revie 
that decision. 

Since the propriety of the agency's RFA certification is not i 
viewable, it cannot be the basis for a finding that the prorate reg 
lations are "not in accordance with law." Hence, these allegatioi 
in the petition fail to state a claim upon which relief can be gran 
ed by this forum or any reviewing district court under sectk 
8c(15J of the AMAA. 

D. Executive Order 12,291 

Executive Order 12,291 is a presidential directive to agency ruli 
makers to conduct cost-benefit, regulatory impact, and regulator 
review analyses in the process of making rules likely to have signi 
icant impact on the economy as defined in the executive order. Th 
goal of Executive Order 12,291 is "to reduce the burdens of existin 
and future regulations, increase agency accountability for regult 
tory actions, provide for presidential oversight of the regulator 
process, minimize duplication and conflict of regulations and insur 
well-reasoned regulations." Exec. Order No. 12,291, 4G Fed. Re| 
13,193 (1981), reprinted in 5 U.S.C. 601 app. Executive Orde 
12,291 does not apply to rulemaking under the hearing procedure 
of section 556 of the APA. Exec. Order No. 12,291, 46 Fed. Re{ 
13,193 (1981), reprinted in 5 U.S.C. 601 app. It does apply to othe 
types of promulgation of "major rules", le. those with significan 
economic impact as defined by the executive order. Id. Petitions 
contests the respondent's determination that Executive Ordo 
12,291 did not apply to the imposition of volume controls on th 
handling of lemons under the lemon order. There is no jurisdictioi 
to review this matter. 

Executive Order No. 12,291, 46 Fed. Reg, 13,193, 13,198 (1981), n 
printed in 5 U.S.C. 601 app. provides the following with respect fc 
judicial review: "This Order is intended only to improve the Intel 
nal management of the Federal government, and it is not intendei 
to create any right or benefit, substantive or procedural, enforces 
ble at law by a party against the United States, its agencies, its oj 
ficers or any person." With such language in the executive order, i 
is evident that the President intended to preclude suits institute, 
to enforce agency compliance with Executive Order No. 12,291, i 
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Executive Order No. 12,291 is, thus, an administrative document 
within the executive branch of government rather than a delegated 
legislative action by the President. Therefore, it does not have the 
force and effect of law. As the Court of Appeals for the District of 
Columbia Circuit has noted: "Congress has given the District Court 
many important functions to perform, but they do not include po- 
licing the faithful execution of Presidential policies by Presidential 
appointees." Manhattan-Bronx Postal Union v. Gronouski, 350 F. 
2d 451, 457 (D.C. Cir. 1965), cert, denied, 382 U.S. 978 (1966). 

Since failure to comply with Executive Order No. 12,291 cannot 
be the basis for a finding that the prorate regulations are "not in 
accordance with law >J , these allegations in the petition fail to state 
a claim upon which relief can be granted by this forum or any re- 
viewing district court under section 8c(15) of the AMAA. 

E, Secretary's Memorandum 1512-1 

Secretary's Memorandum 1512-1 is merely this Department's in- 
ternal administrative document for implementing Executive Order 
No. 12,291. Just as the President by his Executive Order did not 
create a law which could invalidate the marketing policy and pro- 
rate regulations, so too the Secretary's implementing memoi-andum 
did not have such an effect, Thus, these allegations also fail to 
state a cause of action upon which relief can be granted. 

F. The Philosophical Issues 

The petition in this proceeding contains a rambling discourse of 
approximately ten pages that appears to be more related to second 
rate philosophy than any intelligible legal argument. Basically 
words and phrases are extracted out of context from those portions 
of the AMAA that state its general purposes (7 U.S.C. 601 and 602). 
These in turn are followed by attacks generally aimed at any type 
of volume regulations and by assertions of one or two alleged facts 
that intrinsically "prove" that volume regulations are the sole 
cauae that the general purpose has not been totally achieved. 

In the AMAA Congress stated certain general purposes and goals 
and gave the Secretary authority to promulgate marketing orders 
with specified provisions. On numerous occasions, as was noted 
above, the Secretary conducted formal rulemaking hearings to 
gather the best evidence on whether a marketing order was re- 
quired and which of the specified provisions should be in such an 
order. If the industry concurred with the Secretary's evaluation, 
the marketing order took effect. The provisions in 7 U.S.C. 
608c{15)(A) were created so handlers could voice objections that the 
marketing order provisions did not conform to the evidence at the 
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rulemaking hearing, violated the specific authorities in the AMAA 
or violated some other statute, or that regulations or obligations 
under the marketing order were similarly violative. 

In this portion of the petition, the attack is not on any specific 
prorate regulation or portion of the current marketing policy. 
Rather it is on the marketing order provisions that authorize these 
documents. These attacks are not based on allegations that the 
lemon order provisions aren't specifically authorized under 7 U.S.O. 
608c(6) or (7), or that they violate some other statute. Petitioner 
doesn't even claim the marketing order provisions aren't based on 
the rulemaking records that created them. Rather these attacks 
are an infantile plaint that the marketing order hasn't Cully 
achieved all the goals and purposes of Congress and made Se- 
quoia's world a happy place. Such attacks have no bearing on 
whether the marketing order provisions are "in accordance with 
law and, hence, are not a cause of action upon which relief cnn bo 
granted in a proceeding under 7 U.S.C 608c(15)(A). 

Such attacks are also misleading in that they fail to note that it 
forma rulemaking proceeding is in progress and that petitioner 
has fully participated at every step of the proceeding in presenting 
^economic and philosophic views as to the future of the lemon 

G. Classified Pricing 
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T p a ?r reaS ning 6vident in the '^mediately l>n>- 
X ^ nei ' C rreCtly States that the Le '" OKlor 
nd do s nnM ' ^ 'T ftat * b handled *r fe * "' 

byttduct u JT, 6 nUmb / r f Iem ns that ma y be hand l<*< for 
by pioduct use. If lemon production is far in excess of all the noocts 

of the market, one would logically expect such Lemon Ordw limlta 



ing order i 



SEQUOIA ORANGE CO. INC, 29 

Volume '15 Number 1 

manner and was supported by substantial evidence in the formal 
rulemaking record. Petitioner does not even allege any deficiencies 
in this regard. The final question is whether the weekly limitation 
on the handling of fresh lemons is being accomplished in a proce- 
durally correct manner and in accord with the relevant provision 
of the marketing order. Again, petitioner cannot make any legiti- 
mate objections. Hence, the Lemon Order limitation on the han- 
dling of fresh lemons is "in accordance with law" and the petition- 
er's challenge must fail. 

Whether the limitation of the handling of fresh lemons promotes 
a societal goal and whether that goal could better be accomplished 
through free enterprise or through the use of some other AMAA 
authorized provisions are all questions that may be explored in a 
formal rulemaking hearing under 7 U.S.C. 608c(3), (4), and (17). 
However, the fact that such economic and philosophic questions 
may exist does not render the current lemon order and its provi- 
sions "not in accordance with law" and subject to relief in this 
forum. Hence, petitioner has again failed to state a cause of action 
upon which relief can be granted. 

H. Termination 

Petitioner correctly states that 7 U.S.C. 608c(16)(A) provides that 
the Secretary shall terminate an order (or a provision of an order) 
when he finds it does not effectuate the purposes of the AMAA. 
However, the Secretary has made no such finding and the petition- 
er has not even alleged that such a finding has been made. Hence, 
the Lemon Order is not susceptible to attack in this forum as "not 
in accordance with law," 

It might be noted that the question of termination or continu- 
ance or modification of prorate is presently before the Secretary in 
the above-cited formal rulemaking proceeding. If prorate is contin- 
ued or modified, then petitioner can file a petition under 7 U.S.C. 
GQ8c(lfiXA) to challenge such a conclusion if petitioner does not be- 
lieve it to be supported by substantial evidence in the rulemaking 
record. 

/. Constitutional Issues 

Petitioner claims that the use of market volume controls in the 
lemon order deprives it of liberty and property without due process 
of law, takes its property without just compensation, and denies it 
equal protection vis a vis other lemon handlers, all in alleged viola- 
tion of the fifth amendment to the Constitution; and denies it free- 
dom of association in violation of the first amendment to the Con- 
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stitution Courts have long since held, however, that the AMAA 
and resultant marketing orders are constitutional. 



W- nn Tllrou f>' h The L > Order 

Cornel C nsMutional P *>- Of Congress To Regulate 

Well over forty years ago the Supreme Court held that it is 

er ^ ? ngress under the commeree cla ^ f th 

to proh,bit absolutely all interstate commerce. Mut 



u n n' ' ** 
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the Court upheld the Secretary's issuance of a marketing quo a on 
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1938, a precursor of the Act under consideration herein, as both a 
legitimate exercise of the commerce power and a constitutional del 
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States v.Wnghtwood Dairy Co., 315 U.S. 110, 118-19, 123-25 (1942). 
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2. The Imposition Of Market Volume Controls Does Not Deprive Pe- 
titioner Of Liberty Or Property Without Due Process Within The 
Meaning Of The Fifth Amendment To The Constitution. 

Petitioner alleges that it has been deprived of liberty and proper- 
ty without due process, because the imposition of controls on the 
number of lemons which may be marketed interferes with, inter 
alia, its right to contract freely and to receive the maximum possi- 
ble compensation for the sale of lemons. These arguments have 
also been rejected by courts long ago. Interference with the liberty 
and property rights inherent in the ability to contract freely was 
rejected by the Supreme Court in Rock Royal Co-op, supra at 5G9, 
572, as a basis for finding a milk marketing order in violation of 
the Constitution. The Court found that the provisions of the mar- 
keting order were nonetheless reasonably related to the power to 
regulate commerce which the Court had found "complete and per- 
fect." Id., see also, H.P. Hood & Sons v. United States, supra at 594- 
95 (a milk marketing order provision requiring' handler payments 
for milk to be channeled through a regulatory equalization fund 
did not violate the due process clause of the fifth amendment to 
the Constitution). 

With respect to a marketing order for oranges which set up 
volume controls and handler allotments in a manner virtually 
identical to the lemon order at issue herein, the Court of Appeals 
for the Ninth Circuit in 1937 rejected contentions that such volume 
controls were contrary to the fifth amendment's provisions for lib- 
erty of contract, Edwards v. United States, supra at 783-85. That 
court later elaborated on its reasoning in another case in which it 
upheld the constitutionality of a walnut marketing order despite 
the fact that it might be said to have destroyed property rights or 
the liberty to contract or engage in business freely. Wallace v. 
Hudson-Duncan & Co., supra 991-93. In Wallace v. Hudson-Duncan 
& Co. the court found that the marketing order did not violate the 
fifth amendment, because the means adopted by the Secretary, i.e., 
the marketing order, were reasonably related to the declared object 
of the Act, Id. at 992. In judging that relationship the court noted 
that such a rational relationship would be presumed unless there 
were evidence to the contrary. Id, In Whittenburg v. United States, 
100 F, 2d 520 (5th Cir. 1938), the Court of Appeals for the Fifth Cir- 
cuit upheld the constitutionality of a grapefruit marketing order 
which limited the volume through weekly limits and handler allot- 
ments and prorations just as the lemon order does herein. In Whit- 
tenburg the Court noted that "collisions between private right [lib- 
erty of contract] and exertions of police power for the public good 
result generally in the prevalence of the public good." Id. at 523. 
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The court therein also pointed out that before any interference in 
property rights occurred through the imposition of volume controls 
under a marketing order, the Act required notice and a hearing for 
those to be affected and provided for judicial review of the Secre- 
tary's order promulgating a volume control regulation in a market- 
mg order. Id. As proper hearing procedures had been accorded, the 
court found that liberty and property had not been taken without 
due process of law. 

Petitioner in the present proceeding claims that the lemon order 
causes it to incur financial losses which it would not incur wore 
such regulation absent, and that the lemon order does not moot the 
rational relationship test of constitutionality because it docs not 

Se 
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, as the Court of Appeals for the Ninth Circuit noted in Wallace 
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favorable to petitioner, on the basis of evidence of record in that 
proceeding, 

3. The Imposition Of Market Volume Controls Do Not Constitute A 
Taking Of Private Property Within The Meaning Of The Fifth 
Amendment To The Contitution. 

Petitioner maintains that economic losses which it allegedly suf- 
fers as a result of the imposition of volume controls under the 
lemon order constitute the taking of private property in violation 
of the fifth amendment. This issue was considered by courts long 
ago and such contentions were rejected. In 1939 in Mulford v. 
Smith, supra at 49-51, the Supreme Court held that despite cash 
investments by tobacco growers in crops they could not market 
that year due to the imposition of tobacco allotments among farm- 
ers, the financial losses did not constitute a taking of such farmers' 
property in violation of the fifth amendment. The Court of Appeals 
for the Ninth Circuit held in 1938 that even if a marketing order 
materially reduced a person's property rights or destroyed a per- 
son's property in the exercise of the commerce power, there is no 
"taking" within the meaning of the fifth amendment, because 
there is no direct appropriation of property from such person by 
the government. Wallace v. Hudson-Duncan & Co, supra at 989-91, 
citing Omnia Commercial Co. v. United States, 261 U.S. 502 (1923). 
In pertinent dictum the court of appeals also noted that even if the 
economic losses were a "taking" it would be justified by a public 
purpose with compensatory benefits to farmers of higher prices for 
their products. 98 F, 2d at 991. A recent marketing order case deal- 
ing with the issue of whether a taking was presented by govern- 
ment price regulation under a marketing order followed the prece- 
dent and reasoning of Wallace v. Hudson-Duncan & Co., supra. 
Prune Bargaining Ass 'n v. Butz, 444 F, Supp. 785, 793 (N.D.Ca 197fi) 

In light of the above decisions, petitioner's alleged economic 
losses from the operation of the lemon order do not constitute a 
taking of its property without just compensation within the mean- 
ing of the fifth amendment. 

4. The Lemon Marketing Order Does Not Discriminate Against Any 
Group Of Handlers In Violation Of The Due Process Clause Of 
The Fifth Amendment To The Constitution. 

Petitioner alleges that under the lemon marketing order, it is al- 
lowed to ship fewer lemons than handlers with growers in other ge- 
ographic districts under the order and handlers with growers in en- 
tirely unregulated areas and that volume controls discriminate 
among handlers in different production districts on the basis of 
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sales opportunities, income, and prorate limitations. Petitioner al- 
leges by implication that the lemon marketing order dictates differ- 
ent prices for handlers with growers in different geographic dfe 
tncts. Petitioner claims that these discriminations among aorae 
handlers violate its rights under the fifth amendment to the Con- 
stitution. 

The fifth amendment's guarantee of due process includes the 
concept of equal justice under law. Hampton v. Mow Sun Wow 428 
u.b. 88, 100 (1976). Equal protection analysis under the fifth 
amendment is the same type as has been developed under Lht 

e i? U / ^T?!? ", C iT e f the fourteenth amendment. SuMcy v, 
Valeo, 424 U.S 1 93 (1976). This analysis only entails a limits i ]! 
ddal .eview of legislative classifications of persons for d 
eatment under the law to determine if such classifications 
v W,' y /^?re l legitimate governmental objective. 
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has been reflected in various agency decisions regarding such clas- 
sifications. See, e.g., 35 Fed. Reg. 16,850, 16,853 (1970). This system, 
including its geographic distinctions, can only be judged on the 
basis of the record evidence compiled during such rulemaking proc- 
esses. Petitioner has not claimed that this apportionment system is 
not supported by substantial record evidence. Therefore, this forum 
must uphold the lemon order provisions which define this system. 
Furthermore, the issue of the delineation of geographic districts for 
apportionment purposes is currently before the Secretary in the 
pending rulemaking proceeding. Review of the Secretary's decision 
to see if it is supported by the evidence in the record now being 
made will only be appropriate after the rulemaking process is fin- 
ished. 

With respect to the claim that the order discriminates against 
handlers of lemons grown in California and Arizona as opposed to 
other handlers who are not subject to regulation, this classification 
stems directly from the AMAA. The Act requires that marketing 
orders be limited in their application to the smallest region practi- 
cable consistent with effectuating the purposes of the Act and that 
marketing orders applicable to the same commodity in different re- 
gions shall contain different terms necessary to reflect the differ- 
ences in the production and marketing of that commodity in such 
different areas. 7 U.S.C, 608c(ll)(B), (C). Regional differences in 
commodity marketing are rationally related to regional differences 
in marketing regulation. While this regional approach to commodi- 
ty regulations may seem unfair to petitioner as a handler compet- 
ing with handlers in unregulated areas, this does not invalidate the 
classification under the fifth amendment. 

In the area of economics and social welfare, a State does 
not violate the Equal Protection Clause [and correspond- 
ingly the Federal Government does not violate the equal 
protection component of the Fifth Amendment] merely be- 
cause the classifications made by its laws are imperfect. If 
the classification has some 'reasonable basis,' it does not 
offend the Constitution simply because the classification 'is 
not made with mathematical nicety or because in practice 
it results in some inequity.' Lindsley v. Natural Carbonic 
Gas Co., 220 U.S. 61,78, Dandridge v. Williams 397 U.S., at 
485. ... As long as the classificatory scheme chosen by 
Congress rationally advances a reasonable and identifiable 
governmental objective, we must disregard the existence of 
other methods of allocation that we, as individuals, per- 
haps would have preferred. 
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formation on supply and demand conditions, any other pertinent 
factors bearing on the marketing of lemons and a schedule of esti- 
mated weekly shipments to be recommended to the Secretary 
during the fiscal year, and, finally, when its investigations of 
supply and demand make handling limitations advisable, to recom- 
mend to the Secretary the quantity of lemons which it deems advis- 
able to be handled during a week. 7 CFR 910.31(c), (d), .50, .51(a). 
In recommending weekly limitations the LAC must consider speci- 
fied factors. 7 CFR 910.51(b). Under the lemon marketing order 
the LAC may only investigate economic conditions and recommend 
market volume controls. Under the order only the Secretary has 
the power to limit the quantity of lemons which may be handled 
during a specific week. The Secretary may impose and determine 
the amount of such a limitation whenever any information, includ- 
ing LAC recommendations and reports, indicate to the Secretary 
that a limitation will tend to effectuate the Act. 7 CFR 910.52. 
Once the Secretary fixes such a weekly limit, the LAC carries it 
into effect by following order provisions for determining handler al- 
lotments. 

In the present case the LAC clearly acts in an administrative ad- 
visory capacity to assist the Secretary to carry out the terms of the 
order which the Secretary has enacted. While the LAC's expert rec- 
ommendations made in accordance with the terms of the order 
assist the Secretary in carrying out his functions, only the Secre- 
tary has any power to impose limitations on the number of lemons 
which may be handled. The Secretary has not delegated his power 
to impose marketing volume controls, and the functions given to 
the LAC do not constitute a de facto delegation of such power. The 
Secretary alone exercises his discretion to impose controls, and the 
marketing order sets out the criterion for its exercise, i.e. whether 
weekly limits will "tend to effectuate the declared policy of the 
[Ajct." 7 CFR 910.52. The fact that the LAC recommendations 
made pursuant to the order and in accordance with the Act may 
become the basis for action by the Secretary does not mean that 
the LAC is the one exercising the authority to impose volume con- 
trols. 

Regulatory schemes such as this which incorporate industry com- 
mittees to assist the government in carrying out regulations have 
long been upheld. In Edwards v. United States, supra at 767, the 
Court of Appeals for the Ninth Circuit found that the marketing 
order provisions of the precursor to the present Act did not dele- 
gate legislative authority to private individuals even though the 
orange marketing order contained provisions for a grower commit- 
tee to administer the order. In Mulford v. Smith, supra at 44, the 
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marketing order cases have been relied upon by other courts of ap- 
peals in deciding delegation issues in other contexts. The Court of 
Appeals for the Second and Third Circuits have found that a stat- 
ute providing for self-regulation of over-the-counter securities deal- 
ers by a private dealers association is not an unconstitutional dele- 
gation of legislative power to a private institution, on the grounds 
that the Securities and Exchange Commission has the power to ap- 
prove or disapprove the association's rules and to make an inde- 
pendent review of disciplinary actions taken by the association. 
First Jersey Securities, Inc. v. Bergen, 605 F. 2d 690, 697 (3rd Cir. 
1979); Todd & Co., Inc. v, Securities & Exchange Com 'n, 557 F. 2d 
1008, 1012-13 (3rd Cir. 1977); R H. Johnson & Co. v. Securities & 
Exchange Com'n., 198 F. 2d 690, G95 (2d Cir. 1952) cert, denied, 344 
U.S. 855 (1952). 

In the present case although the LAC assists the Secretary in in- 
forming him of industry conditions and giving him their regulatory 
recommendations, the Secretary retains the power actually to regu- 
late based upon committee recommendation or other available in- 
formation. For the reasons discussed in the above cases such indus- 
try assistance does not rise to the level of an unconstitutional dele- 
gation of legislative authority which deprives petitioner of its pro- 
cedural due process rights. 

6. The Lemon Marketing Order Does Not Deprive Petitioner Of Its 
Rights Under The First Amendment To The Constitution. 

Petitioner alleges that the imposition of market volume controls 
infringes upon its freedom of association under the first amend- 
ment in that it limits its association with customers of its own 
choosing by limiting the number of lemons it may sell and, thus, 
the number of customers to whom it may sell them, and it forces 
petitioner to associate with an economic idea repugnant to petition- 
er. Neither of petitioner's claims comes within the type of freedom 
of association protected by the first amendment. 

The freedom of association protected by the first amendment is a 
penumbral right not explicitly set out in the amendment itself. 
"[T]he right of individuals to associate to further their personal 
beliefs , , . has long been held to be implicit in the freedoms of 
speech, assembly, and petition." Healy v. James, 408 U.S. 169, 181 
(1972). This freedom to associate with others "stemmed from the 
[Supreme] Court's recognition [in NAACP v. Alabama, 357 U.S. 
449, 460 (1958)] that '[effective advocacy of both public and private 
points of view, particularly controversial ones, is undeniably en- 
hanced by group association.' " Buckley v. Valeo, 424 U.S. 1, 15 
(1976). The orderly group activity of advancing common beliefs and 
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ideas is the freedom of association protected by the fir* I mt 
ment. Elrod v. Burns, 427, U.S. 347, 357 (1976). Most commonl 
freedom protects association for political expression. Sec r> f * ' 
ley v. Valeo and Elrod v. Burns, supra. However, it is 'nnnm 
what the group beliefs being advanced are, be they polilintl 
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OKDER 

The Petition is dismissed. The Order Granting Motion to Dismiss 
became final February 13, 1986. 



In re: ECHO SPRING DAIRY, INC., AMA Docket No. M124-2. Decided 
February 25, 1986. 

Petitioner does not qualify as a "producer-handler". 

The Judicial Officer affirmed Judge Palmer's order sustaining the determination by 
the Market Administrator of Order No. 124 that petitioner did not qualify as a "pro- 
ducer-handler" under the Order, and that petitioner is obligated to pay $43iJ,97!).0{i 
to the Market Administrator because petitioner's operation of a leased dairy farm 
was not the personal enterprise and the personal risk of petitioner. Petitioner had a 
joint checking account with the lessor of the dairy farm under which petitioner was 
able to utilize the financial resources of the lessor and other entities participating in 
the joint bank account. The producer-handler exemption must be strictly construed. 
Petitioner has the burden of proving that the Market Administrator's determina- 
tions are "not in accordance with law." Great weight is given to the Market Admin- 
istrator's interpretation of the order. 

Michael J. Gentry, for petitioner. 
Mary Kyle Hobble, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 

This is an appeal to the Judicial Officer from an initial Decision 
and Order filed by Administrative Law Judge Victor W. Palmer 
(ALJ) on October 22, 1985, under the Agricultural Marketing 
Agreement Act of 1937, as amended. 1 Final administrative author- 
ity to decide the Department's cases subject to 5 U.S.C. 550 and 
557 has been delegated to the Judicial Officer (7 CFR 2.35). 2 The 



1 In view of the different situations in the various milk marketing areas, there is 
a wide variation in the pricing provisions of tho orders. For a general description of 
the milk marketing regulatory program under the Act, see Lehif>h Valley Coop. v. 
United Slates, 870 U.S. 7(i, 78-81 (1962); United States v, Rock Royal Co-op., 807 U.S. 
533, fi42-4fi (198!)); Fairmont Foods Co. v. Hardin, 442 F.2d 7(>2, 704 (D.C. Cir. 1071). 
See generally Vetne, "Federal Marketing Order Programs," in 1 Agricultural Lam 
ch. 2 (J. Davidson ed. 1981); Brooks, "The Pricing of Milk under Federal Marketing 
Orders," 26 Geo. Wash. L. Rev. 181 (19B8). 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. 4r>0c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Keg. 
3219 (1953), reprinted in fi U.S.C, app. at 1068 (1982). The Department's present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment's regulatory programs since 1949 (including 3 years' trial litigation; 10 years' 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 

Continucd 



M AGRICULTURAL MARKETING AGREEMENT ACT, 1<>37 

Volume 45 Number 1 

case was referred to the Judicial Officer for decision on December 

27, 1985. 

The ALJ sustained the determination by the Market Administra- 
tor of Federal Milk Order No. 124 that petitioner did not qualify as 
a "producer-handler" under the Order from November 1983: 
through December 1984. As a result, petitioner is obligated to pay a 
total of $432,973.06 to the Market Administrator. 

Based upon a careful consideration of the entire record in this 
case, the initial Decision and Order is adopted as the final Decision 
and Order (with a few trivial changes). Additional conclusions by 
the Judicial Officer follow the ALJ's decision. 

ADMINISTRATIVE LAW JUDGE'S INITIAL DIVISION 
PREL1 MINAR Y STATEMENT 

This proceeding was initiated under section 15(A) of the Agricul- 
n n-!^ ?V ng A * reement A ^t of 1937, as amended (7 U.SLC 

b t 6 , i*,?' * y a P6titi0n filed b ^ * milk handler ^ 
by F deral Malk Order No. 124 (7 CFR 1124 et seq.; "Order = 

^^. 1 ^' Inc " (Echo Sprin * IU * 

n r ^ Admmistl ' ator incorrectly determined that 
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payable to the producer-settlement fund and the administrative 

fund. 

2. On July 1, 1983, Echo Spring leased from Maddox Dairy, Ltd., 
the Maddox Dairy, located in Burrel, California. 

3. On July 1, 1983, Maddox Dairy, Inc., became a 20% sharehold- 
er in Echo Spring, and one of its officers, Mr. Steve Maddox, was 
hired and paid by Echo Spring to run its new dairy division in 
Burrel, California. 

4. Approximately half of the milk produced at the dairy farm in 
Burrel actually goes to Echo Spring's creamery in Eugene, Oregon. 
The rest is sold to Danish Cooperative Creamery in Fresno, Califor- 
nia. 

5. By letter of June 30, 1983, the Market Administrator gave ten- 
tative approval to a request by Echo Spring to thereafter be desig- 
nated as a producer-handler pursuant to section 1124.12 of Order 
124. 

6. Since July 1, 1983, Echo Spring has been operated as a corpo- 
ration having two separate divisions its processing and distribu- 
tion plant, located in Eugene, Oregon, known as the Creamery Di- 
vision, and the dairy farm in Burrel, California, known as Maddox 
Dairy-Division of Echo Spring Dairy. 

7. In November 1983, Maddox Dairy-Division of Echo Spring en- 
tered into a bank accounting system, a concentration account, in 
company with several of the Maddox entities. The account was 
based on a zero base accounting method whereby the money in 
eleven individual checking accounts was pooled in one common ac- 
count and the balance of each individual account was zero at the 
end of each business day. 

8. The books and records regarding the participation of Maddox 
Dairy-Division of Echo Spring in the concentration account were 
not maintained with Echo Spring's other books and records in 
Eugene, Oregon, but were maintained instead in the Maddox of- 
fices located in Riverdale, California. The accounting procedures 
for Maddox Dairy-Division of Echo Spring were handled by Mr. 
Rick Stacy who, although an independent accountant, spends 100% 
of his working hours on the accounts of Maddox entities and, as 
part of those duties, handled the accounting procedures of Maddox 
Dairy-Division of Echo Spring. 

9. The parties have stipulated to: 

a. the existence of the bank account numbers representing the 
concentration account at the Crocker National Bank in which Echo 
Spring began participation in November 1983; 
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b. the authenticity of the bank account records and statements 
of the concentration account, known as the Ru-Ann-Maddox ac- 
count; 

c. the authenticity of the bank account statements for Maddox 
Dairy-Division of Echo Spring, Inc.; 

d. the authenticity of the documezits identified as "Danish 
Creamery to Maddox, Ltd., producer or patron statements"; and 

e. the authenticity and correctness of all of the mathematical 
calculations and figures representing the amounts claimed to be 
due by the Market Administrator {but not that the amounts are 
due). 

10. As a result of the implementation of the concentration ac- 
count, Echo Spring was able to deposit money in and draw money 
from the common account. In the months of November 1988 
through December 1984, a total of 14 months, Echo Spring drew 
more money from the concentration account than it had deposited 
in the account in at least seven months. 

11. Echo Spring maintained a close financial relationship with 
the Maddox entities through the concentration account which di- 
luted the risk to Echo Spring in conducting business. 

12. Order No. 124 requires monthly reports and accounting from 
producer-handlers. 

13. The Market Administrator conducted an audit of the books 
and records of the Dairy Division in Riverdale in early July 1984 
This was the first audit of the Riverdale location since the imple- 
mentation of the concentration account. 

14. As a result of that audit, the Market Administrator deter- 
mined that Echo Spring was not a producer-handler as defined bv 
section 12 of Order 124 (7 CFR 1124.12), in that Echo Spring had 
not offered proof satisfactory to the Market Administrator that the' 
care and management of all dairy animals and other resources nec- 
essary to produce the entire volume of fluid milk was the personal 
enterprise of and at the personal risk of Echo Spring 
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is not the personal enterprise and the personal risk of 
Echo Spring Dairy, Inc. Specifically, the monies of Echo 
Spring Dairy, Inc. are combined with monies of various 
business enterprises of Maddox Dairy, including two other 
dairy farms which are not controlled by Echo Spring 
Dairy, Inc. Money deposited in an account of Maddox 
Dairy-Division of Echo Spring is transferred to the Ru- 
Ann-Maddox Dairy Concentration Account in the Crocker 
National Bank where it is combined with income from sev- 
eral other Maddox Dairy enterprises, including Maddox 
Dairy-Division of Echo Spring. The control of the Ru-Ann- 
Maddox Concentration Account is by Maddox Dairy and 
not by Echo Spring Dairy, Inc. Therefore, the personal risk 
required by 1124, 12(b) is not being entirely borne by Echo 
Spring Dairy, Inc." 

17, In response to my request, the Market Administrator, by letter 
of March 11, 1985, further explained the basis of his determination 
that Echo Spring Dairy was not a producer-handler pursuant to 
1124.12 of Federal Milk Order No. 124 for the period of November 
1983 through December 1984. He stated, and I find on the basis of 
the substantial evidence of record, the following bases for his deter- 
mination; 

1. Echo Spring Dairy Inc/s monies were being combined 
with monies from Ru-Ann Dairy, Maddox Dairy, Ltd. and 
Burrel Farms, Inc. in the Ru-Ann-Maddox Concentration 
Account #032-316386 in the Crocker National Bank, 
Fresno, California. The entities other than Echo Spring 
Dairy, Inc. which participated in the Concentration Ac- 
count were not controlled by Echo Spring Dairy, Inc. The 
Concentration Account was a system in which funds from 
all the various bank accounts of Ru-Ann Dairy, Maddox 
Dairy, Ltd., Burrel Farms, Inc. and their subsidiaries as 
well as funds of Echo Spring Dairy, Inc. were deposited in 
a central account. When any of the above business enter- 
prises needed funds to pay their obligations, the bank 
would transfer from the Concentration Account the 
amount of funds needed to cover the checks of the various 
individual accounts. Funds needed by Echo Spring Dairy, 
Inc. to pay obligations of their dairy farm operation were 
handled in this way. If the monies Echo Spring Dairy, Inc. 
deposited in the Concentration Account were not sufficient 
to cover their obligations, monies deposited by the other 
entities party to the Concentration Account were used to 



AGRICULTURAL MARKETING AGREEMENT ACT, ] HM7 
Volume 45 Number 1 

pay the obligations of Echo Spring Dairy, Inc. The general 
ledger and the balance sheet of the Echo Spring dairy 
farm operation did not carry such deficiencies in deposits 
to the Ru-Ann-Maddox Concentration Account as a liabil- 
ity nor did the general ledger and balance sheet account 
for any excess in deposits as a receivable. Therefore, Echo 
Spring Dairy, Inc. was not bearing the personal risk of all 
the obligations of the dairy farm operation. Although 
there was a schedule prepared which showed the debits 
and credits by Echo Spring Dairy, Inc. to the Ru-Ann- 
Maddox Concentration Account, the only general ledger 
entries made are those that normally affect the Echo 
Spring Dairy, Inc. cash account and the offsetting entries 
to the general ledger. General ledger entries are not made 
showing the transactions between the Echo Spring Dairy, 
Inc. cash account and the Ru-Ann-Maddox Concentration 
Account. 

2. The Creamery Division of Echo Spring Dairy, Inc. paid 
the Dairy Division of Echo Spring for milk received at its 
plant m Eugene, Oregon. The amount of payment was 
based on the classified use value of the milk at the Eugene 
plant using the class prices and the use classifications ns 
established under the Oregon-Washington order with a 
minor adjustment for Class II milk. The payments werc 
made on dates approximating the producer payment dates : 
in the Oregon-Washington order. Payments were cither 
wire-transferred to the Crocker National Bank or mailed 
to the offices maintained by Ru-Ann Dairy and Maddox 
Dairy, Ltd. m Riverdale, California. If there worn a v 
changes made in the use classification at the Eugene plan! 
of Echo Spring Dairy, Inc. as a result of the Marlu- Ad 
minister's audit, no adjustments were made hi pnv 
ments to the Dairy Division of Echo Spring Dairy, ' " 

made to the 



3. Echo Spring Dairy, Inc. maintains two completely inrln 
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records. The statements for the bank account maintained 
at Centennial Bank, Eugene, Oregon and all records per- 
taining to this bank account are also kept in Eugene 
Oregon. This bank account is used to pay the obligations of 
the Creamery Division of Echo Spring Dairy Inc The 
Dairy Division records of Echo Spring Dairy, Inc. are 
maintained at Riverdale, California and kept separate 
from the records of the Eugene operation. The records 
maintained at Riverdale are those pertaining to the oper- 
ation of the leased dairy farm located at Burrel, California 
the sale and payments of milk to Danish Cooperative 
Creamery, the hauling records on milk delivered to the 
Eugene, Oregon plant, cash disbursements, purchase jour- 
nals, payroll records and general ledger. The employees 
who maintain and control the books and records of Ru- 
Ann Dairy, Maddox Dairy, Ltd., Burrel Farms, Inc. and 
their subsidiaries are the same persons who maintain and 
control the books and records of the Dairy Division of Echo 
Spring Dairy, Inc. There is no reimbursement for the serv- 
ices of these employees by Echo Spring Dairy, Inc. The 
Creamery Division of Echo Spring Dairy, Inc. furnishes to 
the Riverdale office a summary of their general ledger 
each month in order that a statement of operations and 
balance sheet can be made for each division along with a 
consolidated balance sheet and statement of operation for 
Echo Spring Dairy, Inc. Other than the money paid to the 
Dairy Division for milk delivered to the Eugene plant, 
there are no other payments made by the Creamery Divi- 
sion to the Dairy Division. The only adjustments made in 
the preparation of the consolidated statement of operation 
is for the movement of milk between the two divisions. 

4. The Echo Spring Dairy, Inc. Dairy Division made lease 
payments for the dairy farm to Maddox Dairy, Ltd. out of 
all funds deposited in the Ru-Ann-Maddox Concentration 
Account. The Dairy Division issued a check to Maddox 
Uairy, Ltd. and that check was deposited into their ac- 
count in the Crocker National Bank and on the same day 
was transferred to the Ru-Ann-Maddox Concentration Ac- 
count. All transactions between the Echo Spring Dairy 
Inc. Dairy Division and Ru-Ann Dairy and Burrel Farms 
Inc. were handled in a similar manner. 

5. In addition to the milk delivered to the Echo Spring 
Dairy, Inc. Creamery Division, the Echo Spring Dairy, Inc. 
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Dairy Division sold milk to the Danish Cooperative Cream- 
ery, Fresno, California, through Ed and Steve Maddox. 
During the course of the Market Administrator's audit, 
the auditors were told that Ed and Steve Maddox would 
deduct five cents a hundredweight from the proceeds of 
the milk sold to Danish Cooperative Creamery for market- 
ing the milk; the remainder would be passed over to Echo 
Spring Dairy, Inc. However, an audit of the account failed 
to indicate that the amount due Echo Spring Dairy, Inc. 
from Danish Cooperative Creamery, less the five cents a 
hundredweight, was deposited in the Echo Spring Dairy, 
Inc. account. The amounts entered into the Echo Spring 
Dairy, Inc. account often varied considerably from the 
amounts paid by Danish Cooperative Creamery for the 
milk. Although there were some adjustments made in vari- 
ous months, the amount of the adjustments for these dis- 
crepancies cannot be reconciled to the amounts Danish Co- 
operative Creamery paid for the milk, The payment of 
$750,732.99 for milk delivered to Danish Cooperative 
Creamery for the months of January, February and March 
984 was not paid to Echo Spring Dairy, Inc. until May 7, 
1J84. In the absence of the money due from Danish Coop- 
erative Creamery, the Dairy Division of Echo Spring relied 
on funds that were deposited in the Ru-Ann-Maddox Con- 
centration account to pay their obligations. 

16. Echo Spring continued to participate in the concentration a* 
count unui mid-December of 1984, at which time it withdrew! 

PERTINENT STATUTORY PROVISIONS 
?U.S,C.W8c 
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(2) Orders issued pursuant to this section shall be appli- 
cable to (A) the following agricultural commodities 
Milk .... 



(5) In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more of the 
following terms and conditions, and ... no others: 

(A) Classifying milk in accordance with the 
form in which or the purpose for which it is used, 
and fixing, or providing a method for fixing, mini- 
mum prices for each such use classification which 
all handlers shall pay, and the time when pay- 
ments shall be made, for milk purchased from 
producers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and produc- 
tion differentials customarily applied by the han- 
dlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at 
which delivery of such milk, or any use classifica- 
tion thereof, is made to such handlers: 

(B) Providing: 



(ii) for the payment to all producers 
and associations of producers delivering 
milk to all handlers of uniform prices for 
all milk so delivered, irrespective of the 
uses made of such milk by the individual 
handler to whom it is delivered; 



(CJ In order to accomplish the purposes set forth 
in paragraphs (A) and (B) of this subsection, pro- 
viding a method for making adjustments in pay- 
ments, as among handlers (including producers 
who are also handlers), to the end that the total 
sums paid by each handler shall equal the value 
of the milk purchased by him at the prices fixed 
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in accordance with paragraph (A) of this subsec- 
tion. 



(13)(B) No order issued under this chapter shall 
be applicable to any producer in his capacity as a 
producer. 



QaXA) Any handler subject to an order may file 
a written petition with the Secretary of Agricul- 
ture, stating that any such order or any provision 
oi any such order or any obligation imposed in 
connection therewith is not in accordance with 
Jaw and praying for a modification thereof or to 
be exempted therefrom. He shall thereupon be 
given an opportunity for a hearing upon such peti- 
a T A danCe with regulations made by the 

Aft gnCU K U r' Wlth the "PP*' of the 
P ' SUCh hearin * the Secretary shall 

ntVT/ 116 prayer of such 

shall be final, if m accordance with law. 

PERTINENT ORDER PROVISIONS 
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from any source, other than his own production, for use in 
fluid milk products during the month; Except that such 
person may purchase from other pool plants packaged 
fluid milk products, other than whole milk, in an amount 
not in excess of an average of 100 pounds per day during 
the month; and 

(b) Such person must provide proof satisfactory to the 
market administrator that the care and management of all 
the dairy animals and other resources necessary to 
produce the entire volume of fluid milk products (exclud- 
ing receipts from pool plants) and the operation of the 
processing and distribution business is the personal enter- 
prise of and at the personal risk of such person. 

CONCLUSIONS 

1. The Market Administrator of Order 124 correctly determined 
that Echo Spring was not a producer-handler for the period of No- 
vember 1983 through December 1984 because the care and manage- 
ment of all the dairy animals and other resources necessary to 
produce the entire volume of fluid milk was not the personal enter- 
prise of and at the personal risk of Echo Spring. 

2. The Market Administrator of Order 124 correctly determined 
that, from November 1983 through December 1984, Echo Spring 
was subject to full regulation under Order 124 as a pool plant; 
thereby owing the producer-settlement fund $415,948.28 inclusive 
of late charges, and the administrative fund $17,024.78, inclusive of 
late charges, 

DISCUSSION 

Until July 1, 1988, Echo Spring was fully regulated under Order 
124 as the operator of the Eugene, Oregon, creamery which had the 
status of a "pool distributing plant." On July 1, 1983, in order to 
obtain "competitively-priced milk" (Pet. brief, at 2), Echo Spring 
leased from Maddox Dairy, Ltd., its dairy operation and herd in 
Burrel, California. Since then, Echo Spring has been an Oregon 
corporation consisting of two divisions, a creamery division located 
in Eugene, Oregon, and a dairy division located in Burrel, Califor- 
nia. (Pet. brief, at 2). 

Upon completion of the lease transaction in mid-1983, Maddox 
Dairy, Inc., became a 20% shareholder in Echo Spring, and Steve 
Maddox was hired and paid by Echo Spring to run its dairy divi- 
sion in Burrel, California. The books and records of the dairy divi- 
sion are kept in Riverdale, California, where its accounting proce- 
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dures are handled by Mr. Rick Stacy who, although an independent 
accountant, spends 100% of his working hours on the accounts of 
Maddox entities and, as part of those duties, handles the account- 
ing procedures for Maddox Dairy-Division of Echo Spring. Approxi- 
mately half of the milk produced at the dairy farm in Burrei goes 
to Hcho Spring's creamery in Eugene, Oregon; the rest is sold, 

through Maddox, to Danish Cooperative Creamery in Fresno, dili- : 
ioi nia. 

Mr. James Burger, Market Administrator of Order No. 124 
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and other resources necessary to produce the entire 
volume of fluid milk products (excluding receipts from pool 
plants) and the operation of the processing and distribu- 
tion business is the personal enterprise of and at the per- 
sonal risk of such person." (7 CFR 1124. 12(b); underscoring 
supplied). 

Echo Spring complains that the Market Administrator's reading 
of this Order provision is far too literal and unduly restrictive. In 
point of fact, only a very expansive reading of the Order's language 
enabled the Market Administrator to initially determine that Echo 
Spring's operations met producer-handler standards. Nor is peti- 
tioner helped when all of the facts of its operations (see finding of 
fact 17) are examined in terms of the Act's objectives and those of 
Milk Order 124. 

In authorizing the marketwide pooling of all proceeds on milk 
sales subject to a federal milk order's regulation, the Act seeks to 
establish the return of uniform weighted average prices to the pro- 
ducers who serve the regulated market's need for a stable supply of 
milk. Additionally, it seeks to maintain competitive equity among 
the market's milk handlers by requiring each to pay for milk at its 
value as used by each handler. These objectives of the Act are ef- 
fectuated by requiring all regulated handlers, other than those 
qualifying under the producer-handler exemption, to make month- 
ly payments into Order 124's producer-settlement fund. Handlers 
are further required to make monthly payments to the Order's ad- 
ministrative fund to equitably spread the cost of the Order's oper- 
ations among them all. 

Any handler selling milk to the market who is exempted from 
these payments gains advantage over his fully regulated competi- 
tors. Furthermore, producers lose the benefit of the exempted pro- 
ducer-handler's fluid milk sales in the calculation of monthly uni- 
form and weighted average prices for their milk. 

For these reasons, Order provisions exempting producer-handlers 
are, necessarily, narrowly construed. See Leonberg, supra. When- 
ever such an exemption is claimed in circumstances where it ap- 
pears that more than one entity is involved in the movement of 
milk from cow to consumer, convincing proof is needed to negative 
the normal inference that a sale has taken place. Otherwise, those 
producers who faithfully serve the regulated market may be im- 
properly deprived from sharing, as is their right, in the proceeds of 
all sales in the market, and competing handlers may suffer com- 
petitive disadvantage. Such proof has not been provided in this 
case. 
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Petitioner contends on appeal that the Market Administrator 
disavowed reliance on any circumstance other than the concentra- 
tion account, in reaching his decision that petitioner did not qual- 
ify as a producer-handler under the Order. However, although the 
circumstances involving the concentration account were the strong- 
est circumstances relied on by the Market Administrator, his deci- 
sion was also based on other circumstances referred to by the ALJ 
(see, e.g., Tr. 348-55, 382-403). 

Petitioner argues that the ALJ was biased against the producer- 
handler exemption. But there is nothing in the record to support 
that view. The ALJ merely followed the Department's well settled 
principle that the producer-handler exemption should be strictly 
construed. 

For example, in In re Leonberg, 32 Agric. Dec. 763, 799-80J 
(1973), it is stated: 

A producer-handler is exempt from payments into the 
producer-settlement fund on milk handled by him which 
payments represent, as indicated above, the amount by 
which the value of his milk at the class prices exceeds its 
value at the blend price, Obviously, a distinct economic 
benefit inures to a producer-handler under the Order, and 
the other dairy farmers who receive the uniform blended 
price do not share in the benefits from the producer-han- 
dler's Class I milk utilizations. 10 

10 The producer-handler exemption was .sharply criHci/ed in the tfc/wrf in 
the Secretary of Afiriculture by the Federal Milk Order Stwtv Committee p 
57 (1962), which states: 

Historically, exemption from regulation has boon RIVOII to corlln handlers 
particularly public-owned processors and producer cliHlritmtors. Littlo justi- 
fication exists today for exemption from regulation and only under the 
most unusual circumstances should such exemptions be i 



If handlers were able to circumvent the requirements of the 
Order by employing spurious schemes to claim producer- 
handler status, it would bring chaos to the milk industry. 
As stated in Elm Spring Farm v. United States, 127 F 2d 
920, 927 (C.A. 1): . - u 
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The result inevitably would be that the whole reg- 
ulatory scheme would break down. The mainte- 
nance of the uniform blended price to each pro- 
ducer, whether or not his milk goes predominant- 
ly into the fluid milk market, is impossible unless 
handlers who have more than the market averse 
of fluid milk sales make the prescribed equalisa- 
tion payments into the pool. The Act and the 
Order seek to achieve a fair division of the more 
profitable fluid milk market among all producers 
thereby eliminating the disorganizing offwfs 
which had theretofore been a consequence of cut- 
throat competition among producers striving (or 
the fluid milk market. This is clearly set forth in 
the opinion in United States v. Rock Royal Co-op- 

3 7 u ' s - 533 ' 548 ' 550 > 6 a a 
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Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), affirmed, 
149 R2d 860, 863 (C.A. 3)). 

Claims to producer-handler status have been frequently 
litigated because of the economic benefits resulting there- 
from and because of the variety of schemes and devices 
handlers have employed to claim producer-handler status. 
As was stated in In re Independent Milk Producer-Distribu- 
tors Association, 20 Agriculture Decisions 1, 28 (1961); 

The regulatory scheme set forth in such section is 
merely an attempt to prevent the evasion or cir- 
cumvention of the distinction established in the 
order between producer-handlers and handlers by 
methods employed in the past or those that could 
be reasonably anticipated. In the past, elaborate 
and ingenious schemes have been employed to 
achieve apparent producer-handler status and 
thus to circumvent regulation. See, e.g., Elm 
Spring Farm, Inc. v. United States, 127 F,2d 920 
(1st Cir. 1942); In re Martin & Costa, 4 A.D. 636 
(1945); In re John Velozo, 5 A.D. 739 (1946), and 
cases cited therein. 11 

11 See, also, Brown v. United Slates, 867 F.2d 907, 910-011 (C.A. 10), certio- 
mri denied, 387 U.S. 917; Cwtgmve v, Wickard, 49 F. Supp. 292, 238-2HH (D. 
Mnss.}. 

For this reason, and by virtue of the fact that producer- 
handler status represents a defined and circumscribed ex- 
emption from or exception to regulation, the producer-han- 
dler definition of Order No. 36 (7 CFR 1036.14) should be 
strictly construed and strictly complied with to achieve 
such exemption. 

The same principle was applied in In re Associated Milk Producers 
Inc., 33 Agric, Dec. 976, 982-98 (1974), in affirming a decision by a 
Market Administrator that a dairy lost its producer-handler status 
for a month in which it gratuitously stored one tanker of milk for 
another milk company as a "courtesy." In affirming the Market 
Administrator's determination, the Judicial Officer stated (33 
Agric. Dec. at 985-86): 

The loss of the petitioner's "producer-handler" exemp- 
tion for the month of July 1972 in the circumstances of 
this case is a very harsh and unfortunate result. Although 
the petitioner was contractually obligated to supply milk 
to Flagstaff Milk Company, and petitioner stored the milk 
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for Flagstaff when it could not fulfill its contractual obliga- 
tion, there is no evidence that Flagstaff would have sought 
damages from petitioner for its failure to meet its contrac- 
tual obligation. Moreover, petitioner saved Flagstaff only 
$200 or $300 by storing the milk. On the other hand, peti- 
tioner lost its "producer-handler" status for the month, 
which cost it about $7,500. Obviously, neither the petition- 
er nor Flagstaff contemplated the effect of the storage on 
petitioner's "producer-handler" status. 

The storage occurred when the petitioner's President 
was out of town. As stated by the Administrative Law 
Judge (Initial Decision, p. 6): 

The simple fact is, Petitioner is a relatively in- 
experienced producer-handler whose operating 
personnel entered into this arrangement to assist 
one of their customers with no realization of the 
possible legal consequences that might flow from 
it. It was a mistake. 

However, the Market Administrator has no authority to 
amend the Order to protect a handler from the conse- 
quences of unwise or mistaken action. It is the duty of the 
Market Administrator to "[administer the order in accord- 
ance with its terms and provisions" (7 CFR 1000.3(bXD). 
Any amendments must come from the Secretary of Agri- 
culturenot the Market Administrator. 7 U.S.C. G08c(l). 
See, also, Foster v. Freeman, 271 F. Supp. 33, 88-39 
(S.D.N.Y.); In re Heber Valley Milk Company, 31 Agricul- 
ture Decisions 1319, 1332 (1973), affirmed, Heber Valley 
Milk Co. v. Butz, 32 Agriculture Decisions 1630 (D. Utah), 
reversed and remanded because of inadequate District 
Court findings, No. 73-1725 (C.A. 10), decided June 26 
1974 [, aff'd, No. C-354-72 (D. Utah Dec. 9, 1974) (decision 
on remand), printed in 34 Agric. Dec. 45 (1975)]. If the 
Order produces inequitable or harsh results, the remedy is 
by means of an amendment to the Order by the Secretary 
Until the Order is amended, the plain terms of the Order 
must be followed. 3 



f ri,tw-| retain '^d^r-handlor" status 

for July 1972 in the circumstances of this case would not appear adminis 
tratively desirable, see, infra. umimh 

If the Market Administrators of approximately 60 milk 
Orders, regulating over $4 billion worth of milk annually, 
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had the power to alter the terms of the Orders to effectu- 
ate what they regarded as equity in each case, the entire 
regulatory program would break down. Also, suspicions 
would arise that their views were influenced by extrane- 
ous factors such as friendship, political affiliation, cam- 
paign contributions, etc. 

In the Associated Milk case, just discussed, the great weight to be 
given to the Market Administrator's interpretation of the Order is 
stated as follows (33 Agric. Dec. at 982-83): 

The Market Administrator charged with the responsibil- 
ity of enforcing the Order interpreted the word 
"[Deceives" in accordance with its normal, dictionary defi- 
nition. His interpretation is entitled to great weight. 
Lawson Milk Company v. Freeman, 358 F.2d 647, 650 (C.A. 
6); Allen M, Campbell Co. Gen. Con., Inc. v. Lloyd Wood 
Const. Co,, Inc., 446 F.2d 261, 265 (C.A. 5). See, also, Udall 
v. Tallman, 380 U.S. 1, 16-17; Bowles v. Seminole Rock Co., 
325 U.S. 410, 413-414; Federal Comm'n v. Broadcasting 
Company, 309 U.S. 134, 143, fn. 6; Norwegian Nitrogen Co. 
v. United States, 288 U.S. 294, 335; United Truck Lines v. 
Interstate Commerce Co7nmission, 189 F.2d 816, 817 (C.A. 
9), certiorari denied, 342 U.S. 830; L. Gillarde Co. v. Joseph 
Martinelli & Co., Inc., 169 F.2d 60, 60-61 (C.A. 1), certiorari 
denied, 335 U.S. 885; Armstrong Co, v. Walling, 161 F.2d 
515, 517 (C.A. 1); Superior Packing Co. v. Porter, 156 F.2d 
193, 195 (C.A. 8), certiorari denied, 329 U.S. 788; Bowles v. 
Mannie & Co., 155 F.2d 129, 133 (C.A. 7), certiorari denied, 
329 U.S. 736; Bowles v. Cudahy Packing Company, 154 F.2d 
891, 892 (C.A. 3); In re Yasgur Farms, Inc., 33 Agriculture 
Decisions 389, 417-418 (1974J; In re Weissglass Dairy Corpo- 
ration, 32 Agriculture Decisions 1004, 1055 (1973), af- 
firmed, Weisaglass Gold Seal Daiiy' Corporation v. Bute, 
369 F. Supp. 632 (S.D.N.Y.). 

The doctrine of affording considerable weight to the Ad- 
ministrator's interpretation is particularly applicable in 
the field of milk. As stated by the Court in Queensboro 
Farms Products v. Wickard, 137 F.2d 969, 980 (C.A. 2): 

The Supreme Court has admonished us that in- 
terpretations of a statute by officers who, under 
the statute, act in administering it as specialists 
advised by experts must be accorded considerable 
weight by the courts. If ever there was a place for 
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that doctrine, it is, as to milk, in connection with 
the administration of this Act because of its back- 
ground and legislative history. The Supreme 
Court has, at least inferentlally, so recognized. 

For the foregoing reasons, the Market Administrator's deterj 
nation should be upheld, and the petition should be dismissed. 

OKDEK ; 

The petition is hereby dismissed and the relief requested then 1 
is denied. 
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In re: KENNETH BURDETTE and JAMES BURDETTE. A.Q. Docket No. 
167. Decided January 22, 1986, 

Interstate movement of cattle. 

Kris Ikcjiri, Tor complainant. 
Kent O, Hyde, for respondent. 

Decision by Victor W. Palmer, Administrative Law Judge. 

CONSENT DECISION AND ORDER 

This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. Section 111 and Section 120) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Kenneth Burdette and 
James Burdette violated the Act and regulations promulgated 
thereunder (9 CFR Section 71.1 et seq. and Section 78,1 et seq.) Re- 
spondent Kenneth Burdette and the complainant have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Kenneth Burdette admits specif- 
ically that the Secretary of the United States Department of Agri- 
culture lias jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2, Respondent Kenneth Burdette also waives any action 
against the United States Department of Agriculture under the 
Equal Access to Justice Act of 1980 (5 U.S.C. Section 504 et seq.) for 
fees and other expenses incurred by him in connection with this 
proceeding. 

FINDINGS OF FACT 

1. Kenneth Burdette, respondent, is an individual whose address 
is Route l f Pleasant Hope, Missouri 65725. 

2. On or about July 11, 1984, the respondent moved interstate 
from Pleasant Hope, Missouri, to Lamar County, Texas, approxi- 
mately five cattle. 
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CONCLUSIONS 

Respondent, Kenneth Burdette having admitted the juris 
al facts and having agreed to the provisions set forth in the 
ing Order m disposition of this proceeding, such Order nn. 
sion will be issued. 

OKDHK 

Respondent Kenneth Burdette is assessed a civil ponalty 

thousand five hundred dollars ($1,500.00) which ahull bo JL 

the Treasurer of the United States", by certified chock 7 

order, and which shall be forwarded to Kris H. Ikojiri, Oflko 

General Counsel, Room 2422 South Building, United St ate n 

rnent of ^culture, Washington, D.C. 2(^1400, wthn 

(30) days from the effective date of this Decision am CM ' 

This Decision and Order shall become effective on the davr 

service upon the respondent. Qy( 
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plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.141 of the Rules of Practice (7 
CFE 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. There is some indication in the file that, before the 
General Counsel, the Respondent was represented by an Attorney. 
However, no written entry of appearance has been made herein. 

Respondent's failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
1.136(c)X Respondent's failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 

FINDINGS OF FACT 

1. John A. Eastwood, herein referred to as the respondent, is an 
individual whose mailing address is Box 141, Boswell, Oklahoma 
74727. 

2. On or about June 29, 1983, the respondent moves interstate 39 
head of brucellosis exposed cattle from Boswell, Oklahoma, to Tex- 
arkana, Texas, in violation of section 78.8(a)(2) of the regulations (9 
CFR 78.8(a)(2)) in that the cattle were not accompanied by a VS 
Form 1-27 permit or an "S" brand permit, as required. 

3. On or about June 29, 1983, the respondent moved interstate 39 
head of brucellosis exposed cattle from Boswell, Oklahoma, to Tex- 
arkana, Texas, in violation of section 78.8(a)(3) of the regulations (9 
CFR 78.8(a)(3)) in that the cattle were not "S" branded, as re- 
quired. 

4. On or about June 29, 1983, the respondent moved interstate 39 
head of brucellosis exposed cattle from Boswell, Oklahoma, to Tex- 
arkana, Texas, in violation of section 71.18(a)(l)(ii) of the regula- 
tions (9 CFR 71.18(a)(l)(ii)) in that the cattle were not accompa- 
nied by an owner's or shipper's statement or other document, as 
required. 
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CONCLUSION 

Respondent has failed to respond in any manner to the 
tions of the complaint. By reason of the Findings of Fact set 
above the respondent has violated the Act and the regulations 
mulgated thereunder. Therefore, the following order is issued 



ORDER 



Respondent John A, Eastwood is hereby assessed a civil penaltv 
o three thousand dollars ($3,000). The respondent shall send t 
able to the "Treasury of the United States" a certified check 
money order, to Mark D, Dopp, Office of the General 
Room 2422, South Building, United States Depart, of 
ure, Washington, D C. 20250-1400, not later than thirty (3 
from the effective date of this order. This order shall h 
same force and effect as if entered after full hearing ^ad shall 
final and effective 35 days after service of this DecSLn an to d 
upon respondent, unless there is an appeal to the Judicial Offi e 
pursuant to section 1,145 of the Rules of Practice applicable to M 
proceeding (7 CFR 1.145). "PP'icame to tins 



On 



27, 



In re; BILL JOHNSON d/b/a BILL JOHNSON CATTLE COMPANY and 
EDGAR L. HOLCOMB. A.Q. Docket No. 158. Decided January 28 

Interstate movement of cuttle, 

Mark Dopp t for complainant. 
Respondent, pro se. 

Decision by Dorothea A, Baker, Administrative Law Judge. 

DEFAULT DECISION AND ORDER 
PHKLIMINARY STATEMENT 

This proceeding was instituted under the Act of February 2 
ivvd, as amended (Act) (21 UST Ssm A iom i Udl " ^ 

filed by the Administrator of the Anta, a ^ ^Plant HlS 

^S:i^i swesD ^'i-^ 

Holcomb violated sections 



CPH W 78 m! , * v B JT ]M nS P romu ^ted thereunder (9 

of Pra!t ce Gov" Jn?p X ^? pies T of the m ^^ and the Rules 
Practice Governing Proceedmgs Under the Act were served by 
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the Hearing Clerk, by certified mail, upon respondent Edgar Hoi- 
comb. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR 1.136) 
applicable to this proceeding, respondent Edgar Holcomb was in- 
formed in the complaint and the letter of service that an answer 
should be filed with the Hearing Clerk within twenty (20) days 
after service of the complaint, and that failure to file an answer to, 
or plead specifically to, any allegation in the complaint would con- 
stitute an admission of such allegation pursuant to section 1.141 of 
the Rules of Practice (7 CFR 1.141), and a waiver of such hearing. 
The letter also advised the respondent Edgar Holcomb that failure 
to request an oral hearing within the time for filing an answer 
would constitute a waiver, on his part, of oral hearing. Respondent 
Edgar Holcomb has failed to respond in any manner to allegations 
in the complaint and respondent Edgar Holcomb has not requested 
an oral hearing. 

Respondent Edgar Holcomb's failure to deny or otherwise re- 
spond to the allegations in the complaint constitutes an admission 
of such allegations, pursuant to section 1.13G(c) of the Rules of 
Practice (7 CFR 1.136(c)). Respondent Edgar Holcomb's failure to 
request a hearing constitutes a waiver of such hearing. There being 
no basis for a hearing, the material allegations of fact in the com- 
plaint are adopted and set forth as the Findings of Fact. 

FINDINGS OF FACT 

1. Edgar L. Holcomb, herein referred to as a respondent, is an 
individual whose mailing address is General Delivery, Ft. Deposit, 
Alabama. 

2. On or about September 27, 1984, the respondent Edgar L. Hol- 
comb moved one (!) bull from Montgomery, Alabama, to Brookville, 
Indiana, in violation of section 78.8(a)(2) of the regulations (9 CFR 
78.8(a)(2)) in that the bull was not accompanied by a VS Form 1- 
27 permit or an "S" brand permit, as required, 

3. On or about September 27, 1984, the respondents moved one 
(1) bull from Montgomery, Alabama, to Brookville, Indiana, in vio- 
lation of section 78.3(b) of the regulations (9 CFR 78.3(b)) in that 
the bull was not accompanied by a permit, as required. 

CONCLUSION 

Respondent Edgar L. Holcomb has failed to respond in any 
manner to the allegations of the complaint. By reason of the Find- 
ings of Fact set forth above the respondent Edgar L. Holcomb has 
violated the Act and the regulations promulgated thereunder. 
Therefore, the following order is issued. 
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ORDER 

Respondent Edgar L Hnfr K 
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subject to 5 U.S.C. 556 and 557 has been delegated (7 CFR 
' ' case was re f erre d to the Judicial Officer for decision 



-x 

m November 29, 1985. 

_ ^sed upon a careful consideration of the record, the initial Deci- 
1011 and Order is adopted as the final Decision and Order in this 
a few changes too trivial to be itemized), except that the 
date of the order is changed in view of the appeal. Addi- 
conclusions by the Judicial Officer follow the ALJ's conclu- 



ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
PRELIMINARY STATEMENT 

is an administrative proceeding instituted by a complaint 
ilecl on March 15, 1984, by the Administrator, Animal and Plant 
lea 1th Inspection Service, United States Department of Agricul- 
ure, seeking assessment of civil penalties against respondents 
inder the Act of February 2, 1903, as amended, 21 U.S.C. 111 
ind 120, and the regulations promulgated thereunder (9 CFR 
'71.18 and 78.9). An amended complaint was filed on October 2, 
984, pursuant to the Rules of Practice, 7 CFR 1.130 et seq. 

The amended complaint alleges thirty-one (31) violations involv- 
ng interstate movement of cattle during the period March 11, 
.988, through December 4, 1983. All violations involved interstate 
novornent of cattle to or from the State of Iowa, a Class A State, 
vitHout being accompanied by a certificate or other document 
ho wing prescribed information as required by the pertinent regu- 
ations, specifically 9 CFR 71.18, 78.9(b)(3)(ii) and 79.9(c)(3)(ii). Re- 
.pondent James Grady is cited for twenty (20) violations; respond- 
snt Ir*atri.cU J. Grady is cited for six (6) violations; respondent Rose 
vlury Grady is cited for two (2) violations; and respondents James 
jJracly and Patrick J. Grady are jointly cited for three (3) viola- 
ions. 

Answer to the original complaint was filed by respondents on 
vlai*eli 15, 1984, denying all material allegations. In answer to the 
uno tided complaint, filed by respondents on October 21, 1984, all 
were again denied, as well as paragraph I(c) citing Rose 



1 T'lic position of Judicial Officer was established pursuant to the Act of April 4, 
!M() <7 U.S.C. 460c-4fiOg), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
taiJJ < 11)531, reprinted in 5 U.S.C. app. at 1068 (1982). The Department's present Judi- 
ui6 Officer wns appointed in January 1971, having been involved with the Depnrt- 
nont* regulatory programs since 1949 (including 8 years' trial litigation; 10 years' 
ippollcitc litigation relating to appeals from the decisions of the prior Judicial Offi- 
:t:r line' 8 yeiirs as administrator of the Packers and Stockyards Act regulatory pro- 
;nnv* >- 
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FINDINGS OF KACT AND CONCLUSIONS 

General Findings 

So that repetition may not burden the length of these findings, 
certain General Findings pertaining to two or more of the allega- 
tions of the amended complaint are set forth as follows: 

1. The record does not clearly show whether each of the re- 
spondents own or operate individual farms at Dunlap, Iowa. It is 
therefore assumed that there is one "Grady" farm at Dunlap, Iowa, 
which was used by all respondents for the interstate movement of 
the cattle involved herein. 

2. The records of the South Dakota Livestock Sanitary Board, 
Pierre, South Dakota (Board) were searched for the period March 
to September 1983 by experienced personnel of the Board and by 
Mr. George Crowell, Compliance Officer, U.S. Department of Agri- 
culture, to determine whether any health certificates consigning 
cattle owned by James Grady, Patrick Grady or Rose Mary Grady 
from any point in Iowa to any point in South Dakota had been re- 
ceived by the Board. A negative reply, dated January 11, 1984, was 
received from Dr. D. E. Hughes, State Veterinarian and Executive 
Secretary of the Board. The search by Mr. Crowell also proved neg- 
ative. These records were not searched for the name Rose Mary 
Kryeakakis (CX-91; Tr, 373-375). > 

3. The records of the Iowa Department of Agriculture, Division 
of Animal Industry, Des Moines, Iowa (Department) were caused to 
be searched by experienced personnel of that Department to deter- 
mine if any health certificate had been issued to James Grady, Pat- 
rick Grady, Wendell Grady or Rose Mary Grady for the importa- 
tion of cattle into the State of Iowa, or the export of cattle from 
Iowa to the States of Minnesota, South Dakota and Nebraska 
during the year 1988. This Division is the repository for copies of 
health certificates issued by accredited veterinarians for the inter- 
state movement of cattle. When cattle are moved from Iowa, a copy 
of the health certificate is forwarded to the destination state. In 
turn, Iowa receives a copy of any health certificate from the origin 
state when Iowa is the destination state, These searches failed to 
show any health certificates issued in any of these names for the 
interstate movement of cattle in the year 1983. The name Rose 
Mary Kryeakakis was not searched through these records (CX-60- 
61; Tr. 803-308, 309-313). 



1 Reference to exhibits are designated "CX" and "RX" to indicate those submit- 
ted by complainant and respondent respectively, References to the honring tran- 
script are designed "Tr." 
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certificate, the tattoo would not be recognized as anyone with a 
tattoo iron could tattoo any cow. 

The record fails to show that any of the cattle shipped by re- 
spondents were accompanied by a purebred association certificate. 
To the contrary, it has been shown that the cattle shipped were 
crossbred cows (CX-13, 18, 31, 68, 74; Tr. 40-42; 93-94; 124-129; 219; 
229-230; 240-244; 321; 354; 384-385). 
Specific Findings 

As with the counts of the complaint the below listed findings will 
be treated seriatim. 

I 

(a) Respondent Patrick J. Grady is an individual whose mailing 
address is Dunlap, Iowa 51529. 

(b) Respondent James Grady is an individual whose mailing ad- 
dress is Dunlap, Iowa 51529. 

(c) Respondent Rose Mary Grady is an individual whose mail- 
ing address is 7703 Cedarwood Circle, Boca Raton, Florida 38432. 
She is the same individual identified in the record as Rose Mary 
Kryeakakis. 



Mr. Leslie Pedersen, Denison, Iowa, provided an affidavit show- 
ing that on March 11, 1983, while an employee of Les Brown 
Trucking, he loaded 54 cows at the Wendell Grady farm, Dunlap, 
Iowa, transported them to a weighing station at Dunlap, Iowa, then 
transported them to Donald Vogt's farm near Blair, Nebraska. He 
could not recall having been provided any certificates by the 
Gradys to accompany the cattle. The only document he was provid- 
ed was an invoice for the price of the cattle which he gave to Mr. 
Donald Vogt upon delivery. Mr. Vogt gave him a check made out 
to Pat Grady for the cost of the cattle which he gave to Pat Grady. 
Mr. Vogt paid for the cost of transportation of the cattle from 
Dunlap, Iowa, to Blair, Nebraska (CX-50; Tr. 267), 

An affidavit of Mr. Donald J. Vogt, a farmer and cattle feeder, 
Rte. 1, Blair, Nebraska, obtained by a compliance officer, Agricul- 
ture Veterinary Service, U.S. Department of Agriculture (USDA), 
stated that on or about March 11, 1983, he received a shipment of 
54 cows, all over two years of age, at his farm in Blair, Nebraska, 
from the Grady farm, Dunlap, Iowa. He had previously examined 
these cows at the Grady farm and was told they had been pregnan- 
cy tested and were all open. Almost all of the cows had had at least 
one calf, and four or five of the cows had calves soon after he re- 
ceived them. 
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change of ownership to another premise belonging to the same 
owner. The latter was not the situation here since the cattle were 
moved to Mr. Vogt's farm. 

Therefore, it must be found that Patrick Grady moved, or caused 
to be moved interstate, 54 parturient/postparturient cows over 2 
years of age, from Dunlap, Iowa, to Blair, Nebraska, without being 
accompanied by an owner's statement or other document in viola- 
tion of 71.18, and without a certificate, as defined in 78.1(n), in 
violation of 78.9(b)(3)(ii). 

IV 

Mr. Dan Snyder, Sr., Atkinson, Nebraska, is a livestock trucker 
in partnership with his sons, Melvin, Danny and Clifton, and his 
son-in-law, Les Nelson, operating under the name Snyder Trucking. 
During 1983, he received a number of calls from Pat Grady for 
need of a truck to transport cattle. Upon receipt of such a call he 
would contact one of his sons, or son-in-law, whoever was available, 
to respond to Pat Grady's request. The information concerning the 
dates of trips and who transported a specific load was provided him 
by his sons and son-in-law (CX-4; Tr. 46-47). 

Mr. Danny D. Snyder, Jr., Atkinson, Nebraska, is the son of Dan 
Snyder, Sr., and is a driver for Snyder Trucking. On May 28, 1983, 
Pat Grady helped him load 43 cows, 4 bulls, and 34 calves from the 
Grady farm in Dunlap, Iowa to be delivered to the Kehn Ranch, St, 
Charles, South Dakota. Pat Grady, who was the owner of the 
cattle, gave him a sealed envelope which he assumed contained the 
health papers to accompany the cattle. Mr. Snyder delivered the 
cattle to a pasture location at the Kehn Ranch, Inc., St. Charles, 
South Dakota (Tr. 56-60; CX-5, 7). 

Mr. Edwin C. Kehn is a rancher, who operates Kehn Ranch, Inc., 
St, Charles, South Dakota. Kehn Ranch grazes livestock in its pas- 
tures for a fee. Mr. Kehn has had conversations with Jim Grady 
but the bulk of his business has been with Pat Grady. On May 23, 
1983, he received a shipment of cattle from Pat Grady, Dunlap, 
Iowa, consisting of 34 cow/calf pairs, 9 heifers and 4 bulls, a total 
of 81 cattle to be let out in his pasture for the grazing season. The 
cattle were delivered by Danny D. Snyder of Snyder Trucking who 
acknowledged on a Kehn Ranch "Cattle Kit" form that he had deli- 
verd a total of 81 cattle consisting of the 34 cow/calf pairs, 9 heif- 
ers and 4 bulls. Mr. Kehn was only given a bill of lading by Danny 
Snyder, whereas he also expected to receive the necessary health 
papers for these cattle. When Mr. Kehn contacted Pat Grady about 
health papers, Pat Grady advised that they would be forthcoming 
but Mr, Kehn never received them (CX-8). 
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On May 24, 1983, Pat Grady and Mr, Kehn signed an agreemen 
whereby Mr, Kehn agreed to pasture at his ranch the above 3 
cow/calf pairs, 4 hulls and 9 yearling heifers owned by Pat Gradj 
At the same time, Pat Grady issued a check to Mr. Kehn in thi 
amount of $1,150.00 for the services provided by Mr. Kehn. Thi 
cattle were placed in a separate pasture on Mr. Kehn's ranch, aii< 
remained there throughout the grazing period. 

While the cattle were still in pasture at the Kehn Ranch, ar 
agent from the South Dakota State Livestock Sanitary Board (Sanj 
tary Board) contacted Mr. Kehn regarding health papers on thi 
cattle shipped by Pat Grady to the Kehn ranch. The agent was ad 
vised by Mr. Kehn that no health papers for the cattle were provid- 
ed by Pat Grady. Later, Mr. Kehn was visited by another agent 
from the Sanitary Board inquiring about the health papers for the 
Pat Grady cattle. Since none were provided by Pat Grady, the 
agent issued a citation, dated October 17, 1983, in the name of Pat- 
rick J. Grady, notifying him that his cattle were quarantined for 
lack of a health certificate. These were the same Pat Grady cattle 
Mr. Kehn received on May 23, 1983 {CX-5, 40-42; Tr. 227-237). 

Mr. Kehn believed that possibly one of the cows could be a pure- 
bred cow but that the others were crossbreeds. However, he be- 
lieved if any of the cattle were purebred, Pat Grady would have 
identified them. Mr. Kehn would also want to know about them for 
purposes of insurance (CX-43-46; Tr. 239-251). 

His opinion as to what type of cows they were was based on their 
appearance, and the fact that if they were purebred such would 
certainly show up in the calves. Such purebred characteristics and 
markings did not show in the calves involved. Additionally, the 
calves would be more valuable, have been registered, and have 
been accompanied by the necessary purebred papers. Further, it 
has been his experience that a purebred calf not only bears an ear 
tattoo but also a metal tag for identification to match up with the 
mother cow. None of the calves had metal eartags, nor did several 
of the calves he examined have ear tattoos. : 

From the record, it is readily apparent that 34 cow/calf pairs 
were moved from the Grady farm, Dunlap, Iowa, to the Kohn 
Ranch, St. Charles, South Dakota, an interstate movement. It is 
equally apparent that the 34 cow/calf pairs were owned by Patrick 
Grady, and were moved by him interstate for the purpose of gran- 
ing them on land owned by the Kehn Ranch, The signed agreement 1 
shows that the fee paid by Patrick Grady was for grazing and other: 
services to be provided and was not a lease for the grazing landJ 
That the required certificate for the interstate transportation of: 
these cattle was never obtained, or provided, is attested to by thn \ 
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citation issued by the Sanitary Board of the State of South Dakota. 
See General Findings 2 and 3, supra. Nor is the exception of 
78.9(b)(3)(iv) available to respondent. Although ownership was re- 
tained by Patrick Grady, the cattle were not moved to another 
premises owned by him. 

Therefore, it must be found that Patrick Grady moved, or caused 
to be moved interstate, 34 postparturient cows from Dunlap, Iowa, 
to St. Charles, South Dakota, in violation of 78.9(b)(3)(ii) of Title 9, 
Code of Federal Regulations, because the cows were not accompa- 
nied by a certificate, as required. 

V 

Clifton J. ("Tip") Snyder, O'Neill, Nebraska, is the son of Dan 
Snyder, Sr., identified in Finding IV, and is a driver for Snyder 
Trucking. On June 8, 1983, in response to a call from his father, he 
picked up 45 cow/calf pairs and 2 bulls from the Grady farm, 
Dunlap, Iowa, for delivery to Vance M. Feyereisen, lona, South 
Dakota. His "Permit for Live Stock Transportation," No. 1711, 
dated June 8, 1983, showed the name of John Kryeakakis, Dunlap, 
Iowa, as the owner. Jim Grady signed as the authorized agent for 
the owner. He listed only the total number of cow/calf pairs and 
the two bulls on this Permit. As a transporter of cattle, he is re- 
quired to fill out this Permit by the State of Nebraska for every 
load of cattle he hauls. He was given the name of the owner and 
the fact that he was from Florida by Mr. Feyereisen. He only re- 
ceived a sealed envelope from Jim Grady to accompany the cattle 
and turned it over to the consignee upon delivery of the cattle. Mr. 
Snyder did not know what was in this envelope (CX-49, 11; Tr. 71- 

75). 

Mr. Vance M. Feyereisen, Gregory, South Dakota, provided an 
affidavit stating that in June and July, 1983, Pat and Rose Mary 
Grady boarded cattle in his pastures. He was present each time 
when the cattle were unloaded, but the truck driver did not pro- 
vide him with any official health papers on either load when the 
cattle were delivered, nor did he have any record of eartags being 
on the cattle. By a written agreement, dated June 8, 1983, between 
"John Grady," cattle owner, and Mr. Feyereisen, the latter agreed 
to provide grazing in Lyman County, South Dakota, and other serv- 
ices for 45 cow/calf pairs and two bulls for the 1983 season of no 
less than five (B) months, at the rate of $14.00 per month per cow/ 
calf pair, and $14.00 per month for each bull. Mr. Feyereisen 
signed the agreement before a notary public on June 8, 1983. Al- 
though the name "John Grady" is the name listed in the body of 
the agreement, it was deleted as the owner on the signatory line 
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June 21, 1983, which Mr. Snyder filled out, shows Jerry Bales, 
Huron, South Dakota, as owner, and that 23 cow/calf pairs were 
transported from Dunlap, Iowa, to Huron, South Dakota on that 
date. Total transportation charges were $393.90 toward which Jim 
Grady paid $100. The authorized owner's agent was shown as (sic) 
Alan Bales (CX-4, 11, 70; Tr. 79-80, 84-85). 

At a meeting between Mr. George Crowell, Compliance Officer, 
Animal and Plant Health Inspection Service, USDA, Jerry, Kent 
and Allen Bales, records of the Bales Continental Commission Com- 
pany (BCCC), Huron, South Dakota, were provided which showed 
that this company purchased 23 mixed cow/calf pairs at $525.00 
per pair, a total of $12,075.00, from Jim Grady, Route 2, Dunlap, 
Iowa, and that $150.00 was added for charges by Snyder Trucking. 
The company records also showed that it issued a check to Jim 
Grady, dated August 22, 1983, in the amount of $12,075.00. 

It was explained by Jerry Bales in an interview with Mr. Crowell 
that Jim Grady had contacted that company to have them sell 
some of his cattle at their auction barn. When the cattle first ar- 
rived, Jim Grady was advised they were too thin and would not sell 
for the price Jim Grady desired. It was recommended before any 
sale that they be placed in pasture, and they were. A month or two 
later, Jim Grady called Jerry Bales advising him of his need for 
money. At that time, the above check was issued to Jim Grady 
(CX-68-69; Tr. 341-347). 

Documents and testimony of record show that 23 cow/calf pairs 
-were transported from the Grady farm, Dunlap, Iowa, to the BCCC, 
Huron, South Dakota, an interstate movement requiring the neces- 
sary certificate. Although Mr. Snyder, the truck driver for this 
movement, listed Mr. Jerry Bales as the owner of these cattle on 
his permit, it is clear from other testimony and documents of 
record relating to the transaction that James Grady was the owner 
of the 23 cow/calf pairs and shipped them to BCCC for sale at auc- 
tion. 

The above evidence is not rebutted in this record. See General 
Findings 2 and 3, supra. As stated in Findings II-III, the exceptions 
set forth in 78,9(b)(3)(iii) and 78.9(b)(3)(iv) are not available here 
for the reasons stated in that Finding. It must therefore be found 
that James Grady moved, or caused to be moved interstate the 
postparturient cattle involved here in violation of Section 
78.9(bX3)(ii) of Title 9, Code of Federal Regulations, as they were 
not accompanied by a certificate, as required. 
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VII 

Mr. Leslie Dean Brown, Denison, Iowa, has been transporting 
livestock approximately six years under the name Les Brown 
Trucking Company. He stated in his affidavit that during the 
period July to October, 1983, nine loads of cattle were moved by his 
trucking company from the Grady farm at Dunlap, Iowa, to various 
locations in South Dakota. His company records show that on July 
12, 1983, he transported 96 cattle from the Grady farm at Dunlap, 
Iowa, and delivered them to "Armstrong, Flandreau, South 
Dakota." These cattle were mostly cow/calf pairs. The movement 
of these cattle was ordered by Jim Grady. However, the only 
papers provided to accompany the cattle was a sealed envelope 
which was turned over to the consignee upon delivery (CX-22; Tr. 
264-266). 

Mr. Douglas A. Armstrong, Flandreau, South Dakota, has been a 
farmer for eight years. In his affidavit, he stated that in the 
summer of 1983, he saw an ad in the Sioux Falls Argus Leader ad- 
vertising cows for sale in Iowa. Initially, Mr. Douglas asked his 
brother-in-law, Sam Flinders, Sutherland, Iowa, to examine some of 
the cow/calf pairs advertised. Later, Mr. Douglas went to Dunlap, 
Iowa, where he contracted with Jim Grady to purchase 48 cow/calf 
pairs. Mr. Flinders was not with him at the time of the purchase, 
nor did he have any financial interest in the transaction. Mr. Arm- 
strong paid Jim Grady $1,000.00 as a down payment on the pur- 
chase price of the cattle. It was understood that Jim Grady was to 
deliver these cattle to him at Flandreau, South Dakota, and that 
Jim Grady was to take care of the necessary papers and health cer- 
tificate. 

Upon delivery at his farm, the only papers provided Mr. Arm- 
strong by the truck driver was an intrastate health certificate. This 
was made out to Sam Flinders, his brother-in-law, who had no in- 
terest in the cattle, and was made out for intrastate shipment to 
Sutherland, Iowa. The "Intrastate Health Certificate" was issued 
on July 11, 1983, by the Iowa Deparment of Agriculture, Division of 
Animal Industry, and contained the caution "Not Valid for Inter- 
state Shipment." It showed that on the date issued, the seller, 
James Grady, had 48 cattle tested (No. 42CND2101 through No. 
42CND2148) for brucellosis. Their backtags were listed as Nos. 
3550-3598, with No. 3567 being voided. The purchaser was listed as 
Sam Flinders, Sutherland, Iowa. Mr. Armstrong gave the truck 
driver a certified check, made out to Jim Grady, for the balance 
due on the purchase price of the cattle, and also gave the truck 
driver a personal check for the transportation charges due. 
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Mr. Armstrong provided a copy of a certified cashier's check, No. 
46504, dated July 11, 1983, "Payable to James Grady for deposit 
only at the Dunlap Savings Bank." The check was issued in the 
amount of $26,120.00 which reflected the purchase price agreed 
upon, $27,120.00, less the $1,000.00 Mr. Armstrong had previously 
given James Grady as a down payment on the cattle. This check 
was given to the truck driver to be delivered to James Grady (CX- 
71, 72, 73; Tr. 348-350, 388-389). 

Affidavits on record reflect that 48 cow/calf pairs were transport- 
ed from the Grady farm, Dunlap, Iowa, to the farm of Mr. Arm- 
strong at Flandreau, South Dakota, an interstate movement. The 
record also reflects that negotiations for the purchase of the 48 
cow/calf pairs were carried out between James Grady as owner 
and Mr. Armstrong as purchaser. That the latter was the true pur- 
chaser is evidenced by the fact that he paid $1,000.00 down as part 
of the purchase price and the remainder of the purchase price by a 
certified check obtained by Mr. Armstrong the day prior to deliv- 
ery of the cattle. There is no indication in the record to show that 
Mr, Les Brown, the truck driver, ever stopped in Sutherland, Iowa. 
Rather, the record shows that it was a straight haul to Flandreau, 
South Dakota. 

Additionally, the health certificate issued by the Iowa Depart- 
ment of Agriculture, Division of Animal Industry, clearly carried 
the caution that the certificate was not valid for interstate ship- 
ment. As has been noted in the record, the information required by 
an interstate certificate is more detailed than that required on the 
Iowa Intrastate Health Certificate (Tr. 13). These facts are not re- 
butted in this record. See General Findings 2 and 3, supra. 

Although the documents and testimony pertaining to this count, 
as also in other counts, were objected to on the basis of hearsay, 
the Rules of Practice applicable to this proceeding permit reception 
into the record of relevant and material evidence, 1.141(g)(iv). 
Further, responsible and probative hearsay evidence is admissable 
in administrative proceedings. Such proceedings are not bound by 
the procedural and evidentiary rules in effect in court proceedings, 
See 1 Davidson, Agricultural Law, 3.22 and cases cited therein at 
fn. 113. 

Therefore, it must be found that James Grady moved, or caused 
to be moved, 48 postparturient cows from Dunlap, Iowa, to Flan- 
dreau, South Dakota, in violation of Section 78.9(b)(3)(ii) of Title 9, 
Code of Federal Regulations, as the cows were not accompanied by 
an interstate health certificate, as required. 
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VIII 

Mr. Clifton J. ("Tip") Snyder is the same person identified ii 
Finding V, supra. In response to a call from his father, Dai 
Snyder, Sr., on July 19, 1983, he picked up 45 cow/calf pairs at thi 
Grady's farm, Dunlap, Iowa, and delivered them to Mr. Vane* 
Feyereisen, lona, South Dakota. The name he placed on his Ne 
braska "Permit for Live Stock Transportation," No. 1718, datei 
July 19, 1983, as owner was "Sam B. in care of Pat Grady," Mr 
Snyder believed that Pat Grady may have been acting for someoiu 
else. As with the previous loads of cattle in June, 1983, Mr, Snyde 
was only given a sealed envelope to accompany the cattle and tolc 
that the envelope contained the necessary health papers for th< 
cattle. On each trip he delivered the sealed envelope to the consign 
ee. Pat Grady paid for the transportation of these cattle (CX-4 10 
11; Tr. 75-79, 82-84). 

Mr. Vance M. Feyereisen, Gregory, South Dakota, is the same 
person identified in Finding V, supra. As with the delivery in June 
the truck driver that delivered the July load of cattle did not leave 
any official health certificate, nor does Mr. Feyereisen have records 
which show the cattle had eartags. Mr. Feyereisen was present 
when these cattle were unloaded. An agreement, dated July 19, 
1983, between Mr. Feyereisen and Rose Mary Grady, cattle owner, 
provided that the former would provide grazing land in Lyman 
County, South Dakota for 45 cow/calf pairs and 2 bulls for approxi- 
mately 4 months at a price of $14.00 per month, per cow/calf pair, 
and $14.00 per month per bull. It also included other services to be 
provided by Mr. Feyereisen, and obligated Rose Mary Grady to pay 
the sum of $1,316.00, for grazing and services. The agreement was 
signed by Mr. Feyereisen on July 26, 1983, and by Rose Mary 
Grady as cattle owner on August 4, 1983, before a notary public in 
Broward County, Florida (CX-65, 67; Tr. 340-341). 

The record is clear that 45 cow/calf pairs and two bulls were 
owned by Rose Mary Grady and were moved for her benefit and at 
her behest from the Grady farm, Dunlap, Iowa to grazing land 
owned by Mr. Feyereisen in Lyman County, South Dakota, an 
interstate movement. As with the previous shipment of cattle in 
June 1983, Rose Mary Grady acknowledged and approved this 
movement by signing the grazing agreement approximately one 
week following their delivery to South Dakota. This agreement was 
for use of grazing land and other services and was not a lease for 
the land. As found in Findings IV and V, the exemption found in 
78.9(b)(3)(iv) is not available to Respondent since the premises 
were not owned by Rose Mary Grady. See General Findings 2 and 
a, supra. 
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Therefore, it is found that Rose Mary Grady moved, or caused to 
be moved, 45 postparturient cows interstate in violation of 
78.9(b)(3Xii) of Title 9, Code of Federal Regulations, as the cows 
were not accompanied by a certificate, as required. 

IX 

The records of Mr. Leslie Dean Brown, who is identified in Find- 
ing VII, show that 90 head of cattle were transported on July 31, 
1983, from the Grady farm at Dunlap, Iowa, by one of his drivers, 
Jim Comstock. Jim Grady ordered the movement of these cattle. As 
with other shipments transported from the Grady farm, the only 
papers that accompanied the load was a sealed envelope (CX-22, 
Tr, 2G5-2G6). 

Mr, Jim Comstock, Denison, Iowa, has on occasion driven a live- 
stock truck for Leslie Brown, supra. On or about July 31, 1983, he 
loaded approximately 90 head of cattle at the Grady farm, Dunlap, 
Iowa. This load consisted of approximately 45 cows and 45 calves. 
At the time of loading, one of the Grady brothers, an older man, 
and Leslie Brown were present. Mr. Comstock delivered these 
cattle to two different farms, one in Trent, South Dakota, and the 
other in Dell Rapids, South Dakota. As far as he knew there were 
no health papers given him to accompany the cattle. However, he 
was given a sealed envelope to Leave with the consignees and 
health papers may have been in this sealed envelope (CX-51; Tr. 
269-270). 

Mr. Gary Williams farms and raises cattle at Trent, South 
Dakota. He purchased 30 cow/calf pairs and 1 Limousin yearling 
bull from Jim Grady which were delivered to his farm at Trent, 
South Dakota on July 31, 1983. When Mr. Williams and Jim Grady 
arrived at an agreement on the purchase of these cattle, Mr. Wil- 
liams understood that the necessary health papers would accompa- 
ny the shipment of cattle. Jim Grady arranged for the transporta- 
tion of the cattle. The only paper presented to him by the trucker 
upon delivery of the cattle was a handwritten invoice addressed to 
him showing the price per cow/calf pair ($537.50), the total price 
for the 30 cow/calf pairs ($16,125), the price for the Limousin bull 
(IJGOQ), and the total price for the shipment ($16,725). A notation on 
the invoice stated "make check to Jim Grady." Mr, Williams indi- 
cated on this invoice that check no. 1062, dated July 31, 1983, was 
issued at 10;00 p.m. that evening. A copy of the check indicates 
that it was issued to Jim Grady on July 31, 1983, in the amount of 
$16,725, and that it was endorsed by Jim Grady. 

Mr. Williams did not check the cattle for identification at the 
time of delivery because of the darkness. However, a few days 
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later, he brought the cattle out of pasture and ran them through a 
restraining chute to put his own eartags and pasture identification 
numbers on them. Upon examination, none of the cattle had metal 
eartags or other identification. He did not check for ear tattoos 
(CX-18, 19, 20; Tr. 122-130). 

Affidavits of record show that 45 cow/calf pairs and one bull 
were transported from the Grady farm, Dunlap, Iowa, to two sepa- 
rate locations in South Dakota, an interstate movement. As perti- 
nent to this finding, 30 cow/calf pairs and 1 bull were delivered to 
Mr. Williams' farm at Trent, South Dakota. As will be shown in 
Findings X-XI, infra, the remaining 15 cow/calf pairs were deliv- 
ered to Mr. Mark Crisp, Dell Rapids, South Dakota. 

The transaction here involved Jim Grady as the seller and Mr, 
Williams as the purchaser. Transportation was arranged by Jim 
Grady and a check was issued to him by Mr. Williams in payment 
of the purchse of 30 cow/calf pairs. Additionally, it is apparent that 
the only document accompanying the shipment was an invoice for 
the price of the cattle. A health certificate, as described in 78.1(n) 
was not provided Mr. Williams by Jim Grady. See General Find- 
ings 2 and 3, supra. The affidavits here provide substantial evi- 
dence to prove the violation alleged and, although they may be con- 
sidered hearsay evidence, they are admissible in an administrative 
hearing, as noted in Finding VII. 

Therefore, it must be found that James Grady moved, or caused 
to be moved, 30 postparturient cows from Dunlap, Iowa to Trent, 
South Dakota in violation of 78.9(b)(3J(ii) of Title 9, Code of Feder- 
al Regulations, as the cows were not accompanied by a certificate, 
as required. 

X~XI 

The records of Mr. Leslie Dean Brown, identified in Finding IX 
show that on July 31, 1983, one of his drivers, Jim Comstock, trans' 
ported 90 head of cattle from the Grady farm, Dunlap, Iowa to 
Trent, South Dakota. 

Mr. Jim Comstock, also identified in Finding IX, on or about 
July 31, 1983, loaded 90 head of cattle at the Grady farm, Dunlap, 
Iowa, under the same set of circumstances as set forth in Finding 
IX. He delivered these cattle to two different farms in South 
Dakota. As pertinent to this Finding, these cattle were delivered to 
a arm approximately 1 mile southeast of Dell Rapids, South 
Dakota. As far as Mr. Comstock knew, there were no health papers 
given him to accompany the cattle. However, he was given a sealed 
envelope to leave with the consignee and health papers may have 
been contained in this sealed envelope (CX-51; Tr. 269-270). 



JAMES GRADY, PATRICK J. GRADY & ROSEMARY GRADY 8H 

Volume 45 Number 1 

Mr. Mark Crisp is a farmer who resides in Dell Rapids, South 
Dakota. In two affidavits he stated that in response to an ad he 
had seen in the Sioux Falls Argus Leader, he called Mr. Grady and 
told him that he was interested in crossbred cows. Several weeks 
later, Pat Grady called Mr. Crisp and told him that such cows were 
available and that they were vaccinated and tested. Mr. Crisp 
bought 15 cow/calf pairs which were delivered to him on the night 
of July 31, 1983. However, the trucker did not deliver any health 
certificates for the cattle to him. The cows delivered to him did not 
have any metal eartags, plastic tags or paper backtags, nor did Mr. 
Crisp receive a brand certificate, or breed association certificate for 
any of the cattle. 

Mr. Crisp contacted Pat Grady who told Mr. Crisp that he could 
not provide a health certificate for the cattle he had purchased. 
When asked about eartags, Pat Grady told him that any eartags 
the cows may have had were removed because he did not sell cattle 
with eartags. Check No. 2462, dated July 31, 1983, in the amount of 
$8,250.00 was issued by Mr. Crisp to Pat Grady in payment for the 
16 cow/ calf pairs delivered to him. The check shows that it was en- 
dorsed by Pat Grady (CX-74, 75, 76; Tr. 251-254). 

The affidavits of record clearly show the transportation of 15 
cow/calf pairs from the Grady farm, Dunlap, Iowa, to the farm of 
Mr. Crisp at Dell Rapids, South Dakota, an interstate movement. 
That these 15 cow/calf pairs were owned by Pat Grady, as distin- 
guished from those delivered to Mr. Williams, Trent, South Dakota, 
which were owned by Jim Grady (Finding IX), is shown by the fact 
that Mr. Crisp conducted this purchase with Pat Grady and held 
him responsible not only for the necessary health certificate and 
identification papers, but also issued the check in payment for the 
15 cow/calf pairs to Pat Grady. In negotiations, Mr. Crisp request- 
ed crossbred cows. Pat Grady represented and sold these cows to 
Mr. Crisp as crossbred cows. Thus, although Jim Grady arranged 
for the transportation of these cattle, as well as those in Finding 
IX, it is readily apparent that the 15 cow/calf pairs involved here 
were owned by Pat Grady. See General Findings 2 and 3, supra. 

Again, as with findings VII and IX, the affidavits here are sub- 
stantial evidence upon which to find the violations as alleged. Al- 
though they may be considered hearsay evidence, they are admissi- 
ble as relevant and material in an administrative proceeding, as 
noted in Finding VII. 

Therefore, it must be found that Patrick Grady moved, or caused 
to be moved, 15 postparturient cows from Dunlap, Iowa to Dell 
Rapids, South Dakota, in violation of 71.18 and 78.9(b)(3)(ii) of 
Title 9, Code of Federal Regulations, in that the cows were not 
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identified with U.S. Department of Agriculture backtags or other 
approved identification, and were not accompanied by a certificate, 
as required. 

XIJ-XIII 

The records of Mr. Leslie Dean Brown, identified in Finding VII, 
show that on August 2, 1983, his driver, Harold Wulf, transported 
65 head of cattle from the Grady farm, Dunlap, Iowa, to Egaii, 
South Dakota and that on August 16, 1983, he himself transported 
a load of 63 head of cattle from the same origin to the same desti- 
nation. These loads were mostly cow/calf pairs, and the movements 
were ordered by Jim Grady. The only documents accompanying 
these loads were invoices for the cost of the cattle. No health certif- 
icates or other documents were provided to accompany these ship- 
ments of cattle. Mr. Brown had never been told to pick up any 
health certificate or any other document at any point in the move- 
ment of cattle for Jim Grady to places in South Dakota or Minne- 
sota {CX-22, 57; Tr. 265-266). 

Mr. Harold Wulf, Denison, Iowa, is a truck driver and has on oc- 
casion driven a livestock truck for Mr. Leslie Brown, supra. On or 
about August 2, 1983, Jim and Pat Grady helped him load 65 head 
of cattle at the Grady farm, Dunlap, Iowa. Mr. Leslie Brown was 
also present at the time of loading. Mr. Wulf delivered some calves 
and yearlings to the Sheldon Sale Co., Sheldon, Iowa, and the re- 
mainder, 23 cow/calf pairs, to a farm approximately 8 miles north 
of Egan, South Dakota. The consignee was Mr. Hugh Hagel, Flnn- 
dreau, South Dakota. Mr. Wulf testified that he was only given a 
sealed envelope to accompany the cattle which he gave to Mr 
Hugh Hagel. Mr. Wulf was present when Mr. Plagel opened the en- 
velope. The only document in the envelope was a note listing the 
price of the cattle and a request to make out the check for the 
cattle to Jim Grady. No health papers or other identifying papers 
for the cattle were included. Mr. Wulf recalled that the cattle were 
cow/calf pairs and it was his opinion that they were not purebred 
cows He knew they were cow/calf pairs because the calves paired 
up with he respective mother cows when unloaded. He obtained 
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ered to his farm, the cows did not have any eartags, backtags or 
any other means of identification. Likewise, they were not accom- 
panied by an official certificate, brand release, or breed association 
certificate (CX-77, 78). 

Mr. George Crowell, Compliance Officer, Animal and Plant 
Health Inspection Service, USDA, obtained copies of four checks 
from Mr. Hugh Hagel. The first, check no. 9554, dated August 2, 
1983, was issued to Jim Grady in the amount of $11,937.00. Mr. 
Hagel had noted on the copy of the check that it was for 23 pairs at 
$515,00 per pair plus a charge of $4.00 for worming each pair. The 
second, check no. 9555, dated August 2, 1983, was issued to Les 
Brown in the amount of $150.00 in payment of trucking charges for 
the transportation of these cattle. The third, check no. 9604, dated 
August 16, 1983, was issued by Jane E. Hagel, Mr. Hagel's wife, to 
Jim Grady in the amount of $12,850.00. Mr- Hagel's notation on 
the copy of the check shows that this amount was for 25 cow/calf 
pairs at $514.00 per pair. The amount of the check also included a 
$4.00 worming charge per pair. The fourth, check no. 9605, dated 
August 16, 1983 in the amount of $150.00 was issued to Les Brown 
in payment of trucking charges for the transportation of these 
cattle (CX-39; Tr. 356-358). 

Testimony and affidavits of record show that on two separate 
dates, August 2, 1983, and August 16, 1983, a total of 48 cow/calf 
pairs were transported from the Grady farm, Dunlap, Iowa to the 
farm of Mr. Hagel, Egan, South Dakota, an interstate movement. 
On the first date, Mr. Hagel received 23 cow/calf pairs and on the 
second date he received 25 cow/calf pairs. All 48 cow/calf pairs 
were purchased from Jim Grady, who was also responsible for their 
movement on both dates. The only document accompanying each 
load was an invoice for the cost of these cattle. Testimony of Mr. 
Wulf, who was present upon the opening of his sealed envelope, 
and by Mr. Hagel whose affidavit shows that no health papers or 
other documents listing or identifying the cows were found in the 
sealed envelopes presented to him by the drivers. The envelopes 
only contained invoices showing the price of the cattle delivered to 
him, On each occasion a check was issued to Jim Grady, the owner 
of the cattle, in payment for the delivered cattle. See General Find- 
ings 2 and 3, supra. 

The affidavits of Mr. Brown and Mr. Hagel, together with the 
testimony of Mr. Wulf are substantial evidence upon which to find 
the violations as alleged. Mr. Hagel's affidavit is further corrobo- 
rated by the checks issued in payment to Jim Grady for the cattle. 
As stated in other findings, supra, such affidavits are admissible as 
relevant and material in this administrative proceeding. 
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Therefore, it must be found that on August 2, 1983, and August 
16, 1983, James Grady moved, or caused to be moved, 23 postpar- 
turient cows and 25 postparturient cows, respectively, from Dunlap, 
Iowa to Flandreau, South Dakota in violation of 71.18 and 
78.9(b)(3)(ii) of Title 9, Code of Federal Regulations, in that the cows 
were not individually identified with U.S. Department of Agricul- 
ture backtags or other approved identification and were not accom- 
panied by a certificate, as required. 

XIV-XV-XVI 

In his affidavit, Mr. Jerry Christensen, Secretary/Treasurer and 
Dispatcher, Speedway Transportation, Inc., Holdredge, Nebraska, 
stated that his company records show that on August 8, 1983 one of 
his trucks driven by David Johnson, Holdredge, Nebraska, trans- 
ported cows and calves from Dunlap, Iowa to St. Paul, Nebraska, 
His records further show that Jim Grady was the shipper and 
owner of the cattle and that Mr. Harold Niemoth, Route 2, Grand 
Island, Nebraska, was the consignee. It is the policy of Mr. Chris- 
tensen's company to have drivers request health certificates for the 
cattle they haul. However, he did not know if a health certificate 
was provided to accompany these cattle (CX-23; Tr. 155-156). 

Mr. Daniel L. Johnson, Holdredge, Nebraska, is a truck driver 
employed by Speedway Transportation, Inc., supra. On August 8, 
1983, he loaded about 35 cow/calf pairs at a farm southwest of 
Dunlap, Iowa. He could not recall the names of the men at the 
farm. He inquired about the necessary health papers to accompany 
the cattle, but he could not recall what he was told about them. He 
does know that he was not given any health papers. He could not 
recall the name of the consignee; however, he did deliver the cattle 
to the St. Paul Veterinary Clinic at St. Paul, Nebraska on that 
same date (CX-1; Tr. 31-33), 

Dr. Lyle Easmussen practices veterinary medicine at the St. Paul 
Veterinary Clinic, St. Paul, Nebraska (Clinic). He testified his 
records show that on August 8, 1983, he received a shipment of 
cattle at his Clinic which were owned by Mr. Harold Niemoth, 
Grand Island, Nebraska. The cattle, which were unloaded from a 
Speedway truck, consisted of 39 cows with calves, and were of vari- 
ous mixed breeds. Since he was aware that they had been shipped 
from another state, he asked the Speedway driver for the health 
certificate which should accompany such a shipment. He was ad- 
vised by the driver that he did not have one. Dr. Rasmussen testi- 
fied that the purpose of the stop-off was to brand, worm, dip and 
give shots to the cattle. This service was done at the request and 
expense of Mr. Niemoth. After the process was completed the 
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cattle were shipped to Mr. Niemoth at Grand Island, Nebraska. Dr. 
Rasmussen's records also show that at a later date, January 24, 
1984, he went to the Niemoth farm where he bled and tested these 
cattle for brucellosis. It was his opinion that these were the same 
cow/calves he had examined on August 8, 1983, because they were 
the same breed mixture and of the same age range as those he had 
previously tested. His records also show that they were beef cattle 
imported into the State of Nebraska and that they ranged in age 
from three to twelve years. Metal eartags were also inserted be- 
cause the cows were not carrying eartags when bled (CX-2, 3; Tr. 
35-44), 

Mr. Harold Niemoth owns a farm near Grand Island, Nebraska. 
In his affidavit he stated he purchased 39 cow/calf pairs, all over 
two years of age, from Jim Grady, Dunlap, Iowa. When they were 
delivered on August 8, 1983, they were not accompanied by a 
health certificate, brand certificate or any other document showing 
individual identification. Further, they had no metal eartags, or 
USDA backtags. A check obtained from Mr. Niemoth, No. 5883, 
dated August Y, 1983, shows that he issued it to Jim Grady in the 
amount of $20,475.00 in payment for 39 cow/calf pairs. This check 
was endorsed by Jim Grady (CX-28, 29; Tr. 165-166). 

The discrepancy, if it can be considered one, between the "about 
35 cow/calf pairs" recited by Mr. Johnson, supra, and the 39 cow/ 
calf pairs actually received by Mr. Niemoth is noted and is not per- 
tinent here since Mr. Niemoth. has established that 39 cow/calf 
pairs were purchased and received by him. Dr. Rasmussen stated 
that he received at his Clinic 39 cow/calf pairs owned by Mr. Nie- 
moth and which were later shipped to him that same date after 
processing. 

Testimony and documents of record show that Jim Grady sold 39 
cow/calf pairs to Mr, Niemoth, Grand Island, Nebraska. They were 
delivered to the St, Paul Veterinary Clinic, St. Paul, Nebraska for 
treatment, as described above, at the request of Mr. Niemoth. The 
records of Speedway Transportation, Inc., verify this movement. 
However, the record, either through testimony or affidavits, fails to 
show who transported the cattle from the Clinic to Grand Island, 
Nebraska, or who was responsible for this movement, It has been 
shown, however, that the delivery to the Clinic was only a stop-off 
for processing on the way to the Niemoth farm since the cattle 
were received there on the same day after the processing, 

Although the record does not show that James Grady was re- 
sponsible for the movement from the Clinic to Grand Island, Ne- 
braska, it has been shown that James Grady was the owner and 
consignor of the cattle and that he shipped the 39 cow/calf pairs 
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from the Grady farm, Dunlap, Iowa to the Clinic in St Paul, 
braska, an interstate movement. It has also been shown iT^ 
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the cows ranged in age from 2 to 5 years. On the same date, and on 
the basis that Jim Grady would pay the transportation costs in 
shipping these cattle, he purchased an additional 10 cows from Jim 
Grady. These latter were an average of about 4 years old and they 
gave birth to calves a few days after he received them. 

The cattle were delivered to Mr. Allemang's pasture near Clear- 
water, Nebraska, The truck driver gave him a sealed envelope 
which accompanied the cattle. However, when he opened it, it only 
contained a self-addressed envelope to Jim Grady, an invoice ad- 
dressed to him showing the purchase of "32 mixed pairs" for 
$17,600.00, and the purchase of "10 bred cows" for $4,100.00. A no- 
tation on the invoice stated "make check to Jim Grady." Jim 
Grady's telephone numbers were listed as (712) 643-2187 and (712) 
643-5495. (These are the same telephone numbers as are listed in 
CX-32, the advertisement in the Grand Island (Neb.) Daily Inde- 
pendence at page 34. See Findings XX, XXI and XXII). The truck 
driver was present when he opened the envelope. These cattle were 
not accompanied by a health certificate, brand certificate, or any 
other document showing individual identification of the cattle. Mr. 
Allemang did not examine the cows for ear tattoos. 

Mr. Allemang provided a copy of a sight draft, dated August 15, 
1983, made out to Jim Grady in the amount of $21,700.00 in pay- 
ment for the 42 cows and 32 calves. The sight draft was given to 
the truck driver who then forwarded it to Jim Grady. It was later 
endorsed by Jim Grady and cleared the Dunlap Savings Bank, 
Dunlap, Iowa, on August 19, 1983. 

Mr. Allemang stated that he later had the Grady cattle, as well 
as four other cows in the same pasture, examined for brucellosis 
inasmuch as the Grady cattle had come into the state without 
proper blood testing (CX-13, 14, 15; Tr. 93-106, 119). 

It is noted here that the Amended Complaint cites James Grady 
as having moved approximately 40 cows on this date, whereas Mr. 
Allemang acknowledges purchasing 42 cows and 32 calves from 
Jim Grady. The difference is not pertinent here. Mr. Allemang has 
acknowledged receiving and paying for the 42 cows and 32 calves in 
the shipment. 

In his affidavit Richard N. Bruce, D.V.M., Orchard, Nebraska, 
stated that on September 28, 1983, he brucellosis tested 46 head of 
tattle for Mr. William Allemang, Clearwater, Nebraska. He under- 
stood that 42 of the cattle were recently purchased by Mr. Alle- 
mang and shipped into Nebraska without tests 3 or 4 weeks before, 
and the other 4 were cows he had running with them in the pas- 
ture. He noted that the majority of the cows were 6-10 years old, 
and that 4 or 5 of them were 3-4 years old. He further noted that 
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five of the cows had brucellosis vaccination tattoos, that one hat 
Iowa metal eartag, and that another cow had a Nebmskann 
eartag. Some of the other cows had holes in their ears, indicat 
to him that they had previously been ear tagged. Pie applied im 
eartags to the 44 head which did not have them. Although 
Bruce did not mouth each cow, he recorded on his test sheet (I 
they were all adult cows (CX-16; Tr. 174). 

The documents of record show that 32 cow/calf pnirH fromi 
Grady farm, Dunlap, Iowa, and 10 cows from a sale barn at Moo; 
head, Iowa, were transported to the farm of Mr, Allonmnj? Cfe 
water, Nebraska, an interstate movement. It is clear that Mr All 
mang paid Jim Grady the amount for all of the cattle ho receive 
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xx-xxi-xxn 

Mr. Dan Snyder, Sr., identified in Finding IV, stated that on Sep- 
tember 2, 1983, his son, Danny Snyder, transported 31 cows from 
the Grady farm, Dunlap, Iowa, to the farm of Bob Ondracek, Gree- 
ley, Nebraska. On this trip Danny Snyder was checked for a health 
certificate at the state scales near Freemont, Nebraska. However, 
the sealed envelope given to his son at the Grady farm only con- 
tained a sales invoice and no health certificate. When he discussed 
this with his other drivers, Mr. Dan Snyder, Sr., was told that they 
also only received sealed envelopes to accompany any shipment of 
cattle from the Grady farm, Dunlap, Iowa (CX-4). 

Mr. Danny Snyder, Jr., identified in Finding IV, on or about Sep- 
tember 2, 1983, transported a load of cows for Pat and Jim Grady, 
Dunlap, Iowa, to Greeley, Nebraska. In filling out his Nebraska 
"Permit for Live Stock Transportation," No. 20727C, dated Septem- 
ber 2, 1983, he recorded Pat and Jim Grady as the owners and Mr. 
Bob Ondracek, Greeley, Nebraska, as the consignee. Mr. Snyder 
listed the load as "31 heifers" because that is what he was told the 
load contained. However, in his opinion, they were full grown cows. 
As with other loads from the Grady farm, he received a sealed en- 
velope, which he presumed contained the necessary health papers, 
to accompany the cattle. While enroute to Greeley, Nebraska, he 
stopped at the state scales at Freemont, Nebraska, where he was 
asked for the health papers. When he looked in the envelope, the 
only document it contained was a sales invoice covering the price 
of the cows on his truck (CX-fi, 7; Tr. 00-68). 

Mr. Bob Ondracek is a farmer residing near Greeley, Nebraska. 
In his affidavit he stated he purchased 31 bred cows from Jim 
Grady, Dunlap, Nebraska, which were delivered to him on Septem- 
ber 2, 1983. These cows were not accompanied by a health certifi- 
cate, brand certificate, or any other document showing individual 
cow identification. Nor did any of the cows carry metal eartags or 
USDA approved backtags. Mr. Ondracek had bangle tags placed on 
these cows for his own identification purposes. He purchased these 
cows through an advertisement he had seen in the Grand Island 
(Neb.) Daily Independent in late August or early September, 1983. 
He responded to the telephone numbers in the advertisement, (712) 
643-2187 and (712) 643-5495, which resulted in his purchase of the 
31 cows from Jim Grady. The telephone numbers listed in this 
newspaper advertisement are the same telephone numbers as are 
listed for Jim Grady on CX-13, and were later confirmed through 
the telephone company as being listed for Jim Grady and Pat 
Grady (See also Findings XVII-XVIII-XIX) (CX-32; Tr. 37S). 
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Mr. Ondracek provided a copy of the invoice which was the onl 
document he received from the truck driver upon delivery of thes 
31 cows. The invoice was addressed to him and listed the purchas 
price of "31 mixed bred cows", at $350.00 each for a total cost ( 
$10,850.00. Mr. Ondracek made a notation on the invoice that h 
had issued check no. 2424 on September 2, 1983, in the amount c 
$10,850.00. Mr. Ondracek also provided a copy of check no. 242^ 
dated September 2, 1983, which showed that it was issued to Jir 
Grady in the amount of $10,850.00 for "31 cows." The check wa 
endorsed by Jim Grady and was cleared through the Dunlap Sai 
ings Bank, Dunlap, Iowa (CX-30, 31, 32, 33; Tr. 166-173). 

Mr. Maurice Partridge, identified in Findings II-III, was workin 
at the state scales, Fremont, Nebraska, when Mr. Danny Snyde 
stopped there with the load of 31 cows on September 2, 1983, Whe: 
Mr. Snyder was called in by the state scale operator all he had wa 
a sealed envelope. When he opened the envelope it only contains 
an invoice. No health papers or other identifying documents wer 
found in the envelope. Mr. Partridge looked at about two-thirds o 
the cattle through the slats in the trailer and in his opinion th 
load consisted of cows at least two years of age, and all of then 
appeared to have had at least one or more calves. He could not se 
any metal eartags on the cows. The only identification he could s?i 
on the cows were yellow bangle tags with numbers on them (Ti 
174-178). 

An affidavit, dated March 6, 1985, provided by Doug Wurstei 
D.V.M., a partner for the past five years in the Twin Valley Vetert 
nary Clinic, Dunlap, Iowa, stated that the records of the Clirrii 
show no interstate health certificates for movement of cows wen 
issued to Jim, Pat, or Wendell Grady in the 10 months prior to No 
vember 17, 1983. However, the Clinic records did show that si? 
intrastate health certificates were issued to the Gradys during tlii: 
time period. Of the cattle he has tested for the Gradys, none liavf 
had any identification and the eartags had obviously been removei 
from some cows (CX-52; Tr, 270-271). 

Dr. Dan Nielsen, practices veterinary medicine at the St. Paul 
Veterinary Clinic, St. Paul, Nebraska. On September 7, 1983, h* 
blood tested 31 cows recently purchased by Mr. Bob Ondracek. Il 
was his understanding that Mr. Ondracek had purchased the cow; 
in Iowa. When tested, a few of the first cows were mouthed and 
were found to be anywhere from four to six years of age. All 3] 
cows seemed to be a fairly uniform age group and he presumed 
that the ones not mouthed were also four to six years of age, Foi 
this reason, he classified all of the 31 cows on his test sheet as 
adult cows. All of the cows had yellow plastic eartags which had 
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been previously placed on them by Mr. Ondracek. None had any 
official metal eartags. However, each of the cows had holes in their 
ears which were surrounded by scales. This indicated to him that 
they had had eartags but that they had been removed, possibly 
within the previous 2 or 3 weeks prior to the testing. It was his 
opinion that they were not removed by Mr. Ondracek since he did 
not have a restraining chute to hold a cow steady to remove such 
tags. Dr. Nielsen did not examine these cows for ear tattoos, nor 
was he acquainted with registration requirements for any purebred 
breed associations. 

When these 31 cows were blood tested for brucellosis, each was 
identified by attachment of the approved metal eartag. Dr. Niel- 
sen's records show that these cows were identified with metal ear- 
tags, numbers 47AVJ 4748 through 47AJV 4778, that he considered 
all of them to be adult cows, i.e, all over 2 years of age, and cross- 
bred. All tested negative for brucellosis. Dr. Nielsen's records also 
show that Jim Grady, Dunlap, Iowa, paid for the 81 cows tested on 
September 7, 1983, and that he billed Jim Grady because Mr. On- 
dracek advised him that the owner of the cattle had agreed to pay 
for the testing. A receipt, no. 36025, acknowledging payment of 
$77.00, was issued by the Clinic to Jim Grady, owner, Dunlap, 
Iowa, for the testing of 31 cows for "blood test on Bob Ondracek 
cows." 

Dr. Nielsen acknowledged that it was possible for a female cow 
to give birth at 16 months of age. However, it was his experience 
that owners of purebred cows would let them mature to 2 or 3 
years before they would breed them. He would consider the general 
norm to be that a cow would birth a calf at two years of age (CX- 
62,63, 64; Tr. 316-384). 

The record, through testimony and documents, shows that 31 
cows were transported from the Grady farm, Dunlap, Iowa to the 
farm of Mr. Bob Ondracek near Greeley, Nebraska, an interstate 
movement. Although the truck driver, Danny Snyder, was told by 
the Gradys that these cows were "heifers", and listed them as such 
on his Permit, it was his opinion that they were adult cows. Mr. 
Maurcie Partridge, Compliance Officer, U.S. Department of Agri- 
culture, viewed about two-thirds of these cows at the Freemont, Ne- 
braska State scales and believed them to be at least two years of 
age. 

Dr. Nielsen blood tested the 31 cows and mouth examined the 
first few which he found to be 4 to 6 years of age. It was his opin- 
ion the others were of the same age group. He also noted that all of 
the cows had holes in their ears which were scaled, indicating to 
him that eartags had been removed 2 to 3 weeks before the testing 
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date. His bill for the testing was issued to, and paid by, Jim Gi; 
who was listed as the owner of the cattle and responsible hi; 
testing. 

It is also apparent from the record that the only document p 
vided the driver to accompany these cattle was an invoice lisf 
the total number of cattle and the price. No identification pam 
or health certificate was provided him, nor were they provided)! 
Ondracek. See General Findings 2 and 3, supra. The bnngle 1, 
placed on these cows by Mr. Ondracek do not meet the idontifc 
requirements of the regulations. Additionally, the amount <lu , 
he cattle was paid to Jim Grady, who acknowledged this pay* 
^endorsement of the check. These facts are not rebutted in It 
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Jim Grady ordered the movement of this load, and the only papers 
provided to accompany the cattle were invoices showing the cost of 
the cattle. No health certificates, or other identifying documents, 
were provided him or his drivers to accompany the interstate 
movement of the cattle (CX-22; Tr. 264-266). 

In several affidavits provided by William J. Klein, Dell Rapids, 
South Dakota, he stated that on or about September 2, 1983, Jim 
Grady had 35 cow/calf pairs transported from Dunlap, Iowa to his 
farm in Dell Rapids, South Dakota. Mr. Klein noted that when un- 
loaded, one of the cows was not the mother of the calf at her side. 
These cows were not accompanied by identification tags, backtags, 
eartags, breed registration papers, or any official health certificate. 
Before he had these cows tested, he sold nine of the cows for 
slaughter. Mr. Klein provided a copy of a check, no. 2830, issued by 
his wife on September 2, 1988, to Jim Grady in the amount of 
$16,625, in payment for the purchase of the 35 cow/calf pairs. This 
check was endorsed by Jim Grady. Mr. Klein provided a copy of a 
second check, no. 2831, also issued by his wife on September 2, 
1983, to Les Brown in the amount of $175.00 in payment for truck- 
ing charges (CX-79, 80, 81, 82; Tr. 361-363). 

Dr. Don M. Oolman, Jasper, Minnesota, a practicing veterinarian 
for thirty years, stated in his affidavit that on October 28, 1983, he 
tested 26 cows for Wiliam Klein, Dell Rapids, South Dakota. It was 
his professional opinion that all of the cows were over two years 
old. He further noted that he inserted eartags in each of the cows 
because they did not have official eartags. He listed all 26 as adult 
beef cows on his brucellosis test record, a copy of which was subse- 
quently obtained from the South Dakota Livestock Sanitary Board 
{CX-83, 84; Tr. 3G1-3G3). 

The documents of record show that 35 cow/calf pairs were trans- 
ported from the Grady farm, Dunlap, Iowa, to the farm of Mr. Wil- 
liam Klein, Dell Rapids, South Dakota, an interstate movement. 
Further, that these cattle were not accompanied by any identifying 
documents or health certificate. Dr. Oolman noted, after testing 
the remaining 26 cows and based upon his years of experience in 
treating and testing cattle, that all of the cows were adult cows 
over two years of age. See General Findings 2 and 3, supra. Negoti- 
ations for the purchase of the cattle were conducted with Jim 
Grady, and the check for payment of the 35 cow/calf pairs was 
issued to, and endorsed by, Jim Grady, These facts are not rebutted 
in this record. 

As was noted in Finding VII, the affidavits here comprise rele- 
vant and material evidence and are admissible in administrative 
proceedings. They provide substantial evidence to prove the viola- 
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tions alleged. Therefore, it must be found that James Grady moved 
or caused to be moved interstate 35 postparturient cows over two 
years of age from Dunlap, Iowa, to Dell Rapids, South Dakota, in 
violation of 71.18 and 78.9(b)(3)(ii) of Title 9, Code of Federal Reg. 
ulations, because the cows were not individually identified with 
U.S. Department of Agriculture backtags or other approved identi- 
fication; and were not accompanied by a certificate as required. 

XXV 

Mr. Dick Holmes is a truck driver for Sioux City Motor Express 
Inc., Sioux City, Iowa. In his affidavit, he stated that on or about 
September 3, 1983, he was ordered by his dispatcher to pick up a 
load of cattle for Jim Grady at the Mid-America Stockyards, Brig- 
tow, Oklahoma. When he met Jim Grady at the Mid-American 
Stockyards, he told Mr. Holmes to proceed to a farm near Alton, 
Oklahoma, which he believed was the Dick Todd farm, and pick up 
a load of cattle. He believed it was the Todd brothers who helped 
him load 40 cows and 40 calves at the farm. He asked for the 
health papers when the loading was completed and was advised by 
the Todds that he didn't need any. When Mr. Holmes insisted on 
them they called Jim Grady at the Mid-America Stockyards, Bris- 
tow, Oklahoma. Mr. Holmes talked to Jim Grady of the need for 
health papers or other documents to accompany the cattle to Iowa, 
After Mr. Holmes again insisted on documents to accompany the 
cattle, Jim Grady impolitely ordered Mr, Holmes to get in hiu truck 
and go. Mr. Holmes then transported the 40 cows and calves to the 
Grady farm, Dunlap, Iowa, without any health certificate. Jim 
Grady's brother helped him unload the cattle (CX-58; Tr. 272-273), 

Mr. Richard A. Gunderson, Compliance Officer, USDA, obtained 
a copy of a Sioux City Motor Express, Inc., bill of lading, no. 11781 
dated September 3, 1983, from Mr. Holmes which showed that 40 
cows and 40 calves were transported from the farm of Richard 
lodd, Jr., Vmito, Oklahoma to the consignee, Pat Grady, Dunlap, 
Iowa. Mr. Pat Grady signed the invoice when they were delivered 
(CX-54; Tr. 274-275). 

Ms. Barbara Pearman, Supervisor, Records Section, Oklahoma 
Department of Agriculture, Oklahoma City, Oklahoma, provided an 
affidavit in which she stated that a search of the export files of 
that Department failed to show any documents issued to Jim or 
James Grady for cattle consigned from Mid-America L/S Auction, 
Bristow, Oklahoma, to Dunlap, Iowa (CX-1) nor was a destination 
copy of any export certificate received by the Iowa Department of 
Agriculture. See General Finding No, 3. 
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Affidavits of record show that 40 cows and 40 calves were 
orted from the Todd Brothers farm at Vinito, Oklahoma to 
the Grady farm, Dunlap, Iowa, an interstate shipment. It is appar- 
ent that although Mr. Todd is listed as the shipper, that the cattle 
were purchased by Jim Grady, and that he ordered their interstate 
movement. It is also apparent that "40 cows and 40 calves" were 
moved in this interstate shipment. However, the only indication 
that the 4O cows being transported may have been covered by the 
cited regulations was the request by Mr. Holmes for the health 
papers. This request alone is not sufficient to sustain the allega- 
tions here. IsTor, is there any connective evidence to show the age of 
the cows, or whether they were "cow/calf pairs." The evidence only 
shows "4Q cows and 40 calves" were transported. Since neither is 
shown, this allegation must be dismissed. 

XXVI-XXVII 

Mr, Melvin Snyder, Ansley, Nebraska, is the son of Mr. Dan 
Snyder, Sr., identified in Finding No. IV. Somewhere around the 
first of September, 1983, he received a call from Pat Grady, who 
wanted a load: of cows transported to Avon, South Dakota. When 
Mr. Snyder advised Pat Grady that the cows would have to be bru- 
cellosis tested and have health papers to accompany them, Pat 
Grady became abusive and stated that the cows could be tested at 
destination. !Pat Grady also stated that he would pay any fine if 
ML Snyder transported the cows. When Mr. Snyder refused to 
transport trie cows without a health certificate, Pat Grady advised 
him he would get someone else to transport the cattle (CX-12; Tr. 
87-91). 

Mr. Bobby Lee Olsen, Avon, South Dakota, provided an affidavit 
in which He stated that he only transported one load of cattle for 
the Grady farm, Dunlap, Iowa, and that was to the Adolph Krcil 
farm near Avon, South Dakota. The load consisted of 29 cow/calf 
pairs; however, he was not given any health papers or certificates 
to accompany these cattle (CX-87; Tr. 366-367). 

In his affidavit, Mr. Allen Krcil, Crooks, South Dakota, stated 
that on September 8, 1983, he purchased 29 cow/calf pairs from 
Jim Grady, Dunlap, Iowa. Jim Grady arranged for the transporta- 
tion of these cattle which were delivered to Mr. Krcil's father's 
farm at Avon, South Dakota. The cows were not accompanied by 
any health certificates, nor did they have metal eartags or back- 
tags (GX-S5; Tr. 364-865). Mr. Krcil provided a copy of his check, 
no, 1534, dated September 8, 1983. This check was issued by Mr. 
Krcil to Jim Grady in the amount of $15,700.00 and was in pay- 



M ANIMAL QUARANTINE AND RELATED LAWS 

Volume 45 Number 1 

ment of 29 cow/calf pairs. The check was endorsed by Jim Gra 
(CX-85; Tr. 365). 

A copy of a Brucellosis Test Record, obtained from the Sou 
Dakota State Livestock Sanitary Board, shows that on October I 
1983, Mr. Allen Krcil had 56 cows, described on the Test Record 
adult, tested for brucellosis by Dr. David A. Barz, Parkston, Sou 
Dakota. At the time of the testing, a metal eartag was placed , 
each cow in numerical order (46INL2601-46INL2656). If there hi 
been eartags on these cows, the record would have listed them ai 
the numerical sequence would have been broken. The state vetei 
nanan called Dr. Bare and was assured the cows did not have ai 
previous metal eartags. Those designated in the extreme rig] 
column on the test record with the letter "H" were cows which M 
Krc,l already had on his farm, while those designated with ti 
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XXVIII 

The records of Mr. Leslie Dean Brown, who is identified in Find- 
ing No, VII, show that on September 16, 1985, he transported a 
load of cattle from the Grady farm, Dunlap, Iowa to "Kroupa, Kim- 
ball, South Dakota," As with previous loads transported from the 
Grady farm, the cattle transported were mostly cow/calf pairs, and 
the movement was ordered by Jim Grady (CX-22). 

In an affidavit provided by Mr, Alan Kroupa, Kimball, South 
Dakota, he stated that in September, 1983, he received a load of 
cow/calf pairs from Iowa. The load was accompanied with a certifi- 
cate listing Jim Grady as the seller and the Olsen Cattle Co., Mer- 
rill, Iowa* as the purchaser. To the best of his knowledge, all of the 
cows had silver metal tags (CX-89; Tr. 371-372). 

Mr, Kroupa provided an Intrastate Health Certificate issued by 
the Iowa Department of Agriculture, Division of Animal Industry, 
on September 15, 1983, The Certificate carried a caution "Not 
Valid for Interstate shipment," It listed Jim Grady as the seller, 
and reflected the testing of 40 cows for brucellosis. The test for all 
was negative. The purchaser was listed as the Olsen Cattle Co., 
Merrill, Iowa. Mr, Kroupa certified on a copy of this certificate, 
that it had accompanied the cattle he purchased from Jim Grady. 
See General Findings, Nos. 2 and 3, supra. (CX-90; Tr. 372-373). 

Mr. George Crowell, Compliance Officer, USDA, identified in 
Findings XII-XIII, testified that Mr. Arlo Olsen, Kimball, South 
Dakota, had been the order buyer or middleman who arranged the 
sale of these cattle between Mr. Kroupa and Jim Grady. Mr, 
Kroupa paid Mr. Olsen for these cattle. Mr. Crowell admitted that 
there was a possibility these cattle were sold to the Olsen Cattle 
Company, Merrill, Iowa, and that they were later sold and shipped 
by that company to Mr. Kroupa in Kimball, South Dakota. Howev- 
er, he doubted that this was the case since the records of Mr, Leslie 
Brown show that the cattle were to be transported from the Grady 
farm* Dunlap, Iowa to Mr, Kroupa at Kimball, South Dakota (CX- 
22; Tr. 373-374, 376-378). 

From the records and affidavit of Mr. Les Brown, it is clear that 
the shipment of cattle was cow/calf pairs, and that they were 
transported from the Grady farm, Dunlap, Iowa, to Mr. Kroupa, 
Kimball, South Dakota, on September 16, 1983. This was an inter- 
state movement which was ordered by Jim Grady. Mr. Brown's 
records also negate any inference that there was a stop-off at the 
Olsen Cattle Co., Merrill, Iowa, or that the cattle were reshipped 
from that company to Kimball, South Dakota. Mr. Kroupa also at- 
tests to the fact that the shipment consisted of cow/calf pairs. Fur- 
ther, that only the Iowa Intrastate Health Certificate, listing the 40 
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cows, accompanied the shipment and was presented to him when 

they were delivered in Kimball, South Dakota. The Certificate also 

shows Jim Grady as the seller of these cattle. These unrebutted 

facts buttress the testimony of Mr. Crowell who stated that Mr, 

Arlo Olsen had only been the middleman in the transaction be- 

tween Jim Grady and Mr. Kroupa, and that the cattle were deliv- 

ered directly from the Grady farm to Mr. Kroupa at Kimball 

South Dakota. See General Findings 2 and 3, supra. It is also noted 

that the Iowa Intrastate Health Certificate contains the caution 

Not Valid for Interstate shipment." Additionally, the information 

required by an interstate certificate, as described in 78.1(ti) t is 

more detailed than that required on the Iowa Intrastate Health 

Certificate (Tr. 13). Hence, the Iowa Intrastate Certificate does not 

meet the requirements of the regulations nor achieve their pur- 

pose. As noted m Finding VII, the affidavits are relevant and mate- 

hit 7 re f SP nSlble and probative haaraay evidence is admis- 
sible in administrative proceedings. 

Therefore, it must be found that James Grady moved, or caused 
" 
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head Sale Barn, Moorehead, Iowa. The cow/calf pairs remained at 
the Grady farm. It was his opinion that the cattle were mixed 
breeds. Mr. Krueger made no effort to determine how old the cattle 
were. 

Mr. Krueger provided a copy of a Sioux City Motor Express, Inc., 
invoice, no. 11825, dated September 18, 1983, which he filled out 
and which showed that he transported 70 cattle from the Bristow 
Sale Barn, Bristow, Oklahoma, to the Grady farm, Dunlap, Iowa. 
Jim Grady signed this invoice as the consignee (CX-34, 35; Tr. 204- 



Mrs. Barbara Fearman, identified in Finding No. XXV, could 
find no record which showed there were any documents issued by 
the State of Oklahoma to Jim or James Grady for cattle consigned 
from Bristow, Oklahoma, to Dunlap, Iowa. See also General Find- 
ing No. 3. The record shows that 20 cow/calf pairs were transport- 
ed from Bristow, Oklahoma to the Grady farm, Dunlap, Iowa, an 
interstate movement, and that Jim Grady ordered this movement. 
Further, that the records of the Oklahoma and Iowa Departments 
of Agriculture failed to show any documents issued to James Grady 
for the interstate transportation of the 20 cow/ calf pairs. 

Therefore, it must be found that James Grady moved, or caused 
to be moved interstate, 20 postparturient cows from Bristow, Okla- 
homa, to the Grady farm, Dunlap, Iowa, in violation of 
78.9(c){3}(ii), because the cows were not accompanied by a certifi- 
cate, as required. 

XXX-XXXI 

Mr. Robert Smith, Woodbine, Iowa, is a trucker who normally 
transports livestock and grain locally. He stated in his affidavit 
that on November 28, 1983, he was asked by another local trucker 
to haul a load of cattle for Jim Grady, Dunlap, Iowa, Jim Grady 
helped him load 16 or 17 cows from the Grady farm which he deliv- 
ered to the Leonard Gramlich farm, Gretna, Nebraska. Although 
Jim Grady gave him directions to the consignee's farm, he did not 
give him any health papers or other documents to accompany the 
cattle. He could not recall whether Jirn Grady or Pat Grady was 
the owner of the cattle. Jim Grady told him to bill Pat Grady for 
the transportation of the cattle (CX-55; Tr. 275-277). 

Mr. Leonard Gramlich is a farmer/rancher and is President of 
Black Hills Farms, Inc., Gretna, Nebraska. While attending a 
cattle auction in Omaha, Nebraska, he talked with Mike Guilfoyle, 
owner of the Corn Belt Livestock Company, Omaha, Nebraska 
(Corn Belt), which is a livestock commission company, and advised 
him that he was interested in purchasing some cows. He was later 
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called by Mr. Guilfoyle and told that such cows as he was inte 
I'd in were available at the Grady farm, Dunlap, Iowa. Mr. ( 
foylo gave him the price being asked for the cows but left it u 
Mr. Gramlich to make his own deal. 

On November 26, 1983, Mr. Gramlich went to the Grady i 
which was about 3 miles south of Dunlap, Iowa. There were tl 
men there; however, he negotiated with the younger man who 
peared to be approximately 30 years of age and told him he 
one of the Grady sons. However, Mr. Gramlich couldn't iclen 
him if he saw him. The cows which were being offered for t 
R Vr r " ^f Ch aS bein * ^e^ed cows f 
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t two Grady sons, James and Patrick, and that James Grady 
at his counsel's table during Mr. Gramlich's testimony. Mr. 
ulich did not point out James Grady as the person with whom 
legotiated the purchase of the cattle. Further, the record does 
contain any evidence showing the ages of James or Patrick 
ly. Nor does Mr. Gramlich's affidavit, or the remainder of his 
mony, identify a specific Grady with whom he negotiated. 
3\vever, I find that the statement of Mr. Smith is sufficient to 
iort a finding that James Grady was the movant for this inter- 
J shipment, i.e., that James Grady not only helped him load the 
e but gave him directions as to how to reach his destination, 
ough the remainder of the testimony of Mr. Gramlich is too 
ilous to identify any specific Grady, let alone James Grady as 
owner of these cattle for this movement, ownership of the 
e is not a necessary ingredient to a violation of these regula- 
i. Section 78.1(m) defines "moved" as ". . . shipped, transport- 
ir otherwise moved or delivered or received for movement." 
lerefore, it must be found that James Grady moved, or caused 
3 moved interstate, sixteen cows, which were over two years of 
from the Grady farm, Dunlap, Iowa, to Gretna, Nebraska, in 
ition of 71.18 and 78.9(b)(3)(ii) of Title 9, Code of Federal Reg- 
ions, because the cows were not accompanied by an owner's 
srnent or other document listing individual identification; and 
; not accompanied by a certificate, as required. 

XXXII 

i\ Lawrence Wayne Hunter is the owner of Wayne Hunter, 
*Jordan> Montana, which is a trucking company. In his affida- 
he stated that on or about December 3, 1983, he received a call 
a truck to Hinsdale, Montana, to pick up a load of cattle, 
told that the cattle were to be transported for a Mr. Pat 
iy. He dispatched truck driver, Gary Flint, to Hinsdale, Mon- 
i, to pick up the cattle (CX-48; Tr. 257-258). 
r. Gary Flint, Jordan, Montana, is a truck driver for Wayne 
iter, Inc. In his affidavit he stated that on December 3, 1983, he 
dispatched to Hinsdale, Montana, to pick up a load of 60 cattle 
a Pat Grady, Dunlap, Iowa. The cows were loaded at Hinsdale, 
itana, on December 3, 1983. There were several trucks involved 
l?at Grady was riding in one of the other trucks. The trucks 
ped at Beach, North Dakota where Pat Grady made a phone 
after which he decided to send Mr. Flint's load of cattle to the 
dy farm, Dunlap, Iowa, instead of some place in Minnesota. The 
ows were delivered to the Grady farm, Dunlap, Iowa, at about 
or 3:00 p.m. on December 4, 1983 (CX-49; Tr. 258-259). 
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Mr. Vernon Zargdrager, South Sioux City, Iowa, is a truck driver 

a' m I XpreSSl Sioux Cit y' Iowa - On r a^ut December 4, 

i i if compan y sent tw serai-trailer livestock trucks to Kins- 
dale, Montana, to transport cattle for Pat Grady, Dunlap, Iowa. 

M ? J el 2 Picked " P at the Hinsdale Stockyards, Hinsdale, 
Montana, Mr. Zargdrager drove one truck and Mr. Kenny Jasper- 
son, Kmgsley, Iowa, drove the other truck. Pat Grady rode with 
Mr. Zargdrager to and from Hinsdale, Montana. Between the two 
trucks they transported 108 head of cattle to the Grady farm, 
H la P;'7 a - A third t ruck from Montana transported an addi- 
bonal 60 head of cattle to the Grady farm. The cattle the two 
trucks p lcke d up were heifers. As far as Mr. Zargdrager knew the 
cattle were owned by Pat Grady because of the way he talked. He 
based tnrs on the fact that the sales barn would not allow the 
cattle to leave without payment and that Pat Grady obtained the 
clearance for the trucks to leave (CX-36; Tr 212-216) 

? a f, af davits of rec '-d show that a total of 168 head 
' ru ? loads) ' owned bv p st Grady, were transported from 

' 
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cattle and cows . Mr. Zargdrager refers to the other two truck- 

loads transported by his company as "cattle" or "heifers". The or- 
dnar defln t f .^^ fa g CQW eo 

b VI' 3nd the te " C W " ma y be a PP' ied to any female 
bovme, whether young or old. Further, the term "cattle'' is even 
more general, since it includes both cows and bulls 

Jn^Jlnf , f ^ e /^ e n nded C mplaint char S es that this ship- 
cattf P /.I h ,T. 6d 78 ' 9(b)(3 "- Th is section requires that the 
catt e deacnbed therein (2 years of age, or parturient or postpartur- 
lenW must be accompanied by a certificate as defined in 78 l(n) 
However, the evidence of record fails to show whether such certffl.' 
cate was required, since the age of the "cattle", "cows", or "he - 
en, has not been established. Nor does evidence of record reflect 
that any o these cattle were parturient or postparturient. Thus a 

f n r ,l n fi Pa At? ent f U " S Vi lation is iackin g in ttda record. I the re 
foie find that complainant has failed to sustain the burden of proof 
of the allegation in this count, and that it must be dismissed 
Livil Penalty 

The nature and characteristics of brucellosis, its devastating ef 
forts, as well as the federal/state/cooperation programs to prevent 
he spread and eradication of the disease, have previously been se 
forth. The disease and the potential economic impact upon produc 
ers, regardless of herd size, has been shown to be a costly e xper 
ence. Because of this the regulations promulgated must be adhered 
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to, and enforced vigorously. Noncompliance with these regulations 
impedes the efforts of federal/state governments to eliminate or 
prevent Use further spread of brucellosis in the United States. 

Evidence of record shows that there were previous indiscretions 
on the part of the respondents in the interstate transportation of 
cattle. Both Patrick and James Grady received warnings concern- 
ing the requirements of the regulations and the necessity to comply 
with them. Patrick Grady was contacted by Compliance Officers of 
the United States Department of Agriculture (USDA) on October 
17, 1982, and questioned concerning an interstate movement of 
cattle. He was uncooperative at the time and refused to provide the 
Compliance Officers with requested information on the interstate 
movement of the cattle. He was advised of the regulations and the 
necessity to comply with them. Later he received a warning letter, 
dated November 10, 1982, from the Chief Staff Veterinarian, Vet- 
erinary Services, USDA, for still another interstate movement of 
cattle where proper documents had not accompanied the shipment. 
In that letter he was again advised of the requirements of the regu- 
lation and was offered help on any questions he had concerning the 
interstate movement of cattle (CX-59; Tr. 132-134, 283). 

James Grady was contacted on August 13, 1983, by a USDA Com- 
pliance Officer concerning still another interstate movement of 
cattle. He too was uncooperative. At that time, the regulations and 
their requirements for the interstate movement of cattle was ex- 
plained to him at some length. He was again contacted by USDA 
Compliance Officers on November 17, 1983, at which time a written 
statement of the interview was made. Although James Grady did 
not sign the statement, he acknowledged its contents by reading it 
and initialling a correction he had requested to be made. The state- 
ment reflects that James Grady admitted that he had purchased 
cattle in several eastern states, but had not obtained health certifi- 
cates for their interstate transportation "because the Vets are 
never around when we load the cattle". He also advised that ear- 
tags and other man-made identification were removed from most of 
the cattle since "people would not buy them if they knew where 
they come from" (CX-21; Tr. 136-139, 151, 262-264). 

The affidavit of Mr. Leslie Brown shows eight shipments of 
mostly cow/calf pairs, the cows being over two years of age, being 
transported from the Mid-America Stockyards, Bristow, Oklahoma, 
to the Grady farm, Dunlap, Iowa, during the period June-August, 
1983. The movement of these cattle was ordered by Jim Grady. Im- 
mediately after the cattle were unloaded at the Grady farm, they 
were put through a restraining chute where all eartags and other 
man-made identification were removed. Mr. Brown witnessed Jim 
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Cjrady removing eartags from at least 150 cows, while Patricl 
Grndy removed any backtags or other identification. Mr. Browr 
even assisted in removing eartags on some of the occasions. Jam* 
Grady told Mr. Brown if he were ever asked where the cows came 
from he was to say that they originated from "a NFO Station in 
southern Kansas" (CX-22, 58). 

When questioned as to a health certificate and eartags for the 
cows i delivered to Mr. Mark Crisp on July 31, 1983, Pat Grady ad. 
vised he could not provide a health certificate for the cows Mr. 
U-isp had purchased, and that any eartags the cows may have had 

se ?at Grady did not sel1 cows wifch e 
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Nor do respondents contentions that the "spirit of the law" was 
complied with since the record fails to disclose any of the cattle 
transported were found to have brucellosis; that it did not make 
any difference whether an intrastate or interstate health certifi- 
cate accompany the shipments; and that they did not intentionally 
violate 9 CFR 78.9(b)(3Xii), have merit. As noted previously, the 
intrastate health certificates lack the detail required by 9 CFR 
78.1(n). One of the purposes of the interstate health certificate is to 
alert officials of a receiving state so that they may determine 
whether such cattle require testing. Further, the intrastate health 
certificate remains in the origin state and is not forwarded to the 
proper destination state since it lacks the correct consignee and 
destination. With regard to "intent", the record as a whole shows a 
deliberate and wilful pattern of total disregard for the regulations. 
Additionally, "intent" to violate the regulations is not a require- 
ment of the provisions of 21 U.S.C. 122. 

Finally, it is noted that respondents failed to take the stand and 
testify concerning the alleged violations. A well settled principle 
that has been followed in many proceedings before the Department 
of Agriculture is that failure to testify raises the inference that any 
testimony respondents would have given would have been adverse 
to their positions and that the prima facie case which the com- 
plainant presented here would have been bolstered if they had 
chosen to testify- See In re Apex Meat Company, 44 Agric. Dec. __ 
(Sept, 5, 1985) (Slip opinion, pages 32-33), and cases and authority 
cited therein. 

Section 122 of Title 21 of the United States Code provides for the 
assessment of a civil penalty "of not more than one thousand dol- 
lars" for each violation of the regulations published pursuant to 
authority granted to the Secretary of Agriculture in 111 and 120 
of Title 21 of the United States Code. 

Sections 111 and 120 of Title 21 of the United States Code au- 
thorizes the Secretary of Agriculture to issue regulations which 
govern the interstate transportation of animals from any place 
where communicable disease exists or where he may have reason 
to believe it exists. The Secretary has issued such regulations gov- 
erning the interstate transportation of cattle, as here pertinent, 9 
CFR 71.18, 78.9(b)(3)(ii) and 79.9 (c)(3)(ii). Each is a separate and 
distinct violation subject to the maximum civil penalty of $1,000. 
The complainant here seeks the maximum civil penalty assessment 
For each proven violation. Severe sanctions for violations of the De- 
partment's regulations has been an established policy. In re Brax- 
ton Worsley, 33 Agric. Dec. 1547, 1556-71 (1974); see also In re 
Donald Hageman, S&H Hogs, Inc., el at, 42 Agric. Dec. 531, 546 
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proceedings, 4 I infer, as the ALJ did, that their testimony would 
have been adverse to their position here. "It is certainly a maxim 
that all evidence is to be weighed according to the proof which it 
was in the power of one side to have produced and in the power of 
the other to have contradicted." Lord Mansfield, in Blatch v. 
Archer, Cowp. 66 f quoted with approval in Wigmore, Evidence (3d 
ed. 1940), 285. 

Respondents argue that the ALJ erroneously excluded evidence 
which they contend would show that certain animals not involved 
in this case that tested positive to the brucellosis card test were 
permitted to move in violation of the regulations. That evidence 
was properly excluded. Even if respondents were able to show that 
the regulations were not scrupulously followed in certain particu- 
lar instances where animals should not have been moved under the 
regulations, that would not be a defense to respondents' failure to 
obtain the required health certificates, and to have the proper doc- 
umentation and identification for their animals. 

The evidence here shows that the maximum civil penalty should 
be assessed against respondents. They had a total disregard for the 
requirements designed to prevent the spread of brucellosis. They ig- 
nored instructions given by regulatory officials and truckers as to 
the need for health certificates. 

The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It 
costs about $150 million a year (Tr. 440). There is no excuse for re- 
spondents' complete disregard of the regulatory requirements. 

In their appeal, respondents contend that Count XXV of the 
amended complaint should have been dismissed. As complainant 
points out, the ALJ did dismiss Count XXV. Complainant also 
argues that the record supports the allegations of Count XXV of 
the amended complaint, but complainant did not file a cross- 
appeal, and complainant requests that "Respondents' Appeal Peti- 
tion be dismissed and that the Judicial Officer affirm the Adminis- 



'2 Wifimore, Evidence 285-91 (Bel ed. 1940); United States v. Di RE, M2 U.S. 
581, 593 (19-18); Interstate Circuit v, United States, 806 U.S. 208, 225-27 (1989); Kirby 
v. Tallmadge, 160 U.S. 879, 88B (1896); Karavos Compania, Etc, v. Allantica Export 
Corporation, 588 F.2d 1, 9-10 <2d Cir. 1978); International Union v. NIJ1B, 455 F.2cl 
1357, 1862-70 (D.C. Cir. 15)71); Milbank Mat. Ins. Co. v. Wentz, 352 F.2d 502, 597 (8tli 
Cir. IMS); Cromling v. Pittsburgh & Lake Eric R.R. Co., 327 F.2d 142, 148-49 (3d Cir. 
S963); Hoffman v. CIR. 298 F.2cl 784, 788 (3d Cir. 1962); Illinois Central li.Ii. Co. v. 
Staples. 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins, Co. of 
Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin. 151 F.2d 615, 
G19 <7lh Cir.), cert, denied, 827 U.S. 805 (1946); Lonfiini Shoe Mfg. Co. v. liatcliff, 108 
F.2d 253, 26G-57 (C.C. P.A. 1989); NLRB v. Remington Hand. Inc., 94 F.2d 8<i2, 867- 
fiS I2cl Cir.), cert, denied, 304 U.S. 576 (1938). 
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trntive Law Judge's Decision and Order" (Complainant's Rep]y 
20). This further indicates that complainant was not seeking a r 
vcraal of the ALJ's ruling as to Count XXV. 
For the foregoing reasons, the following order should be issue, 

ORDER 

IT IS ORDERED, that 

1. Counts XX, XXI, XXII and XXXII be dismissed as to Patrick j 
rady, and that Count XXV be dismissed as to James Grudy 

> is assessed a total civil Penalty d 
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re viewable under chapter 158 of title 28, United States 
Code [28 U.S.C. 2341 et seq.]. The validity of such order 
may not be reviewed in an action to collect such civil pen- 
alty. 

Title 21, United States Code, 111 provides that; 

The Secretary of Agriculture shall have authority to 
make such regulations and take such measures as he may 
deem proper to prevent the introduction or dissemination 
of the contagion of any contagious, infectious, or communi- 
cable disease of animals and/or live poultry from a foreign 
country in the United States or from one State or Terri- 
tory of the United States or the District of Columbia to an- 
other, and to seize, quarantine, and dispose of any hay, 
straw, forage, or similar material, or any meats, hides, or 
other animal products coming from an infected foreign 
country to the United States, or from one State or Terri- 
tory or the District of Columbia in transit to another State 
or Territory or the District of Columbia whenever in his 
judgment such action is advisable in order to guard 
against the introduction or spread of such contagion. 

Title 21, United States Code, 120 provides that: 

In order to enable the Secretary of Agriculture to effec- 
tually suppress and extirpate contagious pleuropneumonia, 
foot-and-mouth disease, and other dangerous contagious, 
infectious, and communicable disease in cattle and other 
livestock and/or live poultry, and to prevent the spread of 
such diseases, he is authorized and directed from time to 
time to establish such rules and regulations concerning 
the exportation and transportation of livestock and/or live 
poultry from any place within the United States where he 
may have reason to believe such diseases may exist into 
and through any State or Territory, and into and through 
the District of Columbia and to foreign countries as he 
may deem necessary, and all such rules and regulations 
shall have the force of law. 

Title 9, Code of Federal Regulations, 71.18 provides, in relevant 
part that; 

(a) No cattle 2 years of age or over . . . shall be moved 
interstate other than in accordance with the requirements 
of this section. All interstate movements of any cattle 
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2 Other document means a shipping 
permit, an official health certificate, an 
official brand inspection certificate, a bill 
of lading, a waybill, or an invoice on 
which is listed the required information. 



(3) Each person who ships, transports, or other- 
wise causes the movement of the cattle interstate 
is responsible for the identification of the animals 
as required by this section. No such person shall 
remove or tamper with or cause the removal of or 
tampering with an identification backtag or 
ear tag required in this section for interstate move- 
ment of animals, except as be authorized by the 
Deputy Administrator Veterinary Services, upon 
request in specific cases and under such conditions 
as he may impose to insure continuing identifica- 
tion. " 

Title 9 f Code of Federal Regulations, 78.9 provides, in relevant 
part, that: 

"Cattle from herds not known to be affected with brucel- 
losis must be moved interstate in compliance with 71.18 
of this subchapter, except where specifically exempt, and 
then only as follows: 



<b) Class A States, If such cattle originate in a 
Class A State and are non-vaccinates under 18 
months of age, or are official calfhood vaccinates 
of the beef breeds under 24 months of age, or are 
official calfhood vaccinates of the dairy breeds 
under 20 months of age, unless they are parturi- 
ent or postparturient, may be moved interstate 
without being tested for brucellosis. If such cattle 
originate in a Class A State and are non-vacci- 
nates over 18 months of age, are official calfhood 
vaccinates of the beef breeds over 24 months of 
age, are official calfhood vaccinates of the dairy 
breeds over 20 months of age, or if they are partu- 
rient or postparturient, they may only be moved 
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interstate from such area under the conditions 
specified below: 

(1) Movement for immediate slaughter. 



(2) Movement to quarantined feedlots. 



(3) Movement other than in accordance 
with paragraphs (b)(l) and (2) of this sec- 
tion. Such cattle may be moved interstate 
other than in accordance with paragraphs 
Cb)(l) and (2) of this section only if: 



(ii) Such cattle are subjected to an offici; 
test for brucellosis and found negative ft 
brucellosis within 30 days prior to such inte 
state movement, and accompanied interstat 
by a certificate, and the certificate shows i 
addition to items required under 78.1(n), tli 
test dates and results of the official brucelli 
sis tests; or 



(c) Class B States. If such cattle originate in a 
Class B State and are non-vaccinates under 18 
months of age, or are official calfhood vaccinates 
of the beef breeds under 24 months of age, or are 
official calfhood vaccinates of the dairy breeds 
under 20 months of age, unless they are parturi- 
ent or postparturient, they may be moved inter- 
state without being tested for brucellosis. If such 
cattle originate in a Class B state and are non-vac- 
cinates over 18 months of age, or are official calf- 
hood vaccinates of the beef breeds over 24 months 
of age, or are official calfhood vaccinates of the 



JAMES GRADY, PATRICK J. GRADY & ROSEMARY GRADY 
Volume 45 Number 1 

dairy breeds over 20 months of age, or if they are 
parturient or postparturient and under these ages, 
they may only be moved interstate from such area 
under the conditions specified below: 

(1) Movement for immediate slaughter. 



(2) Movement to quarantined feedlots. 



(3) Movement other than in accordance 
with paragraphs (c)(l) and (2) of this sec- 
tion. Such cattle may be moved interstate 
other than in accordance with paragraphs 
(cKD and (2) of this section only if: 



(ii) Such cattle are subjected to an official 
test for brucellosis and found negative for 
brucellosis within 30 days prior to interstate 
movement, are accompanied interstate by a 
certificate which shows, in addition to items 
required under 78.1(n), the test dates and re- 
sults of the official brucellosis tests, and if 
such cattle are accompanied interstate by a 
"Permit for Entry"; or" 

Title 9, Code of Federal Regulations, 78.1(n) defines "certificate" 

to be: 

An official document issued by a Veterinary Services 
representative, State representative, or accredited veteri- 
narian at the point of origin of a shipment of domestic ani- 
mals which shows the official metal eartag, individual 
animal registered breed association registration tattoo, or 
individual animal registered breed association registration 
brand, or registration number or similar individual identi- 
fication of each animal to be moved, the number of ani- 
mals covered by the document, the purpose for which the 
animals are to be moved, the points of origin and destina- 
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tion, the consignor, and the consignee, and which states 
that the animal or animals identified on the certificate 
meets the requirements of 9 CFR Part 78 for interstate 
movement. 

Title 9, Code of Federal Regulations, 78.1(m) defines "moved" as 

[s]hipped, transported, or otherwise moved, or delivered or 
received for movement. 

Title 9, Code of Federal Regulations, 78.1(ccc) defines "pnrturi 
ent" as: 

[vjisibly prepared to give birth or within 2 weeks of giving 
birth. 

Title 9 Code of Federal Regulations, 78.1(ddd) defines "postpar 

turient as; 
[hjaving already given birth. 



SCHUELIN< A ' Q - Docket Na 20G - Decided January 0, 

Sherrie Kopka Kennedy, for complainant. 
Respondent, pro se. 

Decision by John A. Campbell, Administrative Law Judge. 

ORDER GRANTING MOTION TO DISMISS 



nt Com P^nant's motion to dismiss the conv 

int in this proceeding is granted. 



In ^MICHAEL C. BA.LEV. A.Q. Docket No. 205. Decided February 6. 

Interstate cattle movement. 

Sherrie Kopka Kennedy, for complainant 
Respondent, pro se. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 



Com- 
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plaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
Complaint alleged that Respondent violated sections 111 and 120 of 
the Act (21 U.S.C. 111 and 120) and section 78.9(c)(3) of the regu- 
lations promulgated thereunder (9 CFR 78.9(c)(3)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on August 30, 1985. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR 1.136) 
applicable to this proceeding, Respondent was informed in the 
Complaint and the letter of service that an Answer should be filed 
with the Hearing Clerk within twenty (20) days after service of the 
Complaint, and that failure to file an answer either denying, ad- 
mitting, or explaining the allegations in the Complaint and re- 
questing an oral hearing would constitute an admission of such al- 
legations and a waiver of such hearing. On September 24, 1985, Re- 
spondent was sent, by regular mail, a notice that his Answer had 
not been received by the Hearing Clerk in the allotted time. More 
than twenty (20) days have elapsed since Respondent was served 
with the Complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 
ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR 1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which 
are admitted by Respondent's failure to file an Answer, are adopt- 
ed and set forth herein as the findings of fact. 

FINDINGS OF FACT 

1. Michael C. Bailey, Respondent, is an individual whose address 
is Route 1, Woodland, Alabama 36280. 

2. On or about January 25, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately five (5) postparturient cows in violation of 
section 78.9(c)(3) of the regulations (9 CFR 78.9(c)(3)) because the 
cows were not accompanied by a certificate or other document, as 
required. 

3. On or about January 25, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately five (5) postparturient cows in violation of 
section 78.9(c)(3) of the regulations (9 CFR 78.9(c)(3)) because the 
cows were not accompanied by a "Permit for Entry," as required. 

4. On or about February 13, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately one (1) postparturient cow in violation of 
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section 78.9(c){3) of the regulations (9 CFR 78.9(c)(3)) because the 
cow was not accompanied by a certificate or other document, as re- 
quired. 

5. On or about February 13, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately one (1) postparturient cow in violation of 
section 78.9(c)(3) of the regulations (9 CFR 78.9(c)(3)) because the 
cow was not accompanied by a "Permit for Entry," as required. 

CONCLUSION 

By reason of the facts in the findings of fact set forth above, Re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 

ORDER 

Michael C, Bailey is assessed a civil penalty of two thousand dol- 
lars [$2,000] ($500.00 per violation) which shall be paid within 
thirty (30) days from the date this Order becomes effective. This 
civil penalty shall be made payable to "Treasurer of the United 
States," by certified check or money order, and shall be forwarded 
to Sherrie Kopka Kennedy, U.S. Department of Agriculture, Office 
of the General Counsel, Room 2422 South Building, Washington, D. 
C. 20250-1400. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon Respondent, unless there is 
an appeal to the Judicial Officer pursuant to section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR 1.145). 

[The Default Decision and Order became final on February 4 
1986. Ed.] J ' 



In re: BROOKS GRIFFIN. A.Q. Docket No. 210. Decided February 12 

1986. y ' 

Interstate movement of brucellosis-exposed cuttle. 

Jam Rtiley, for complainant. 

Ralph C. Murray, West Helena, Arkansas, for respondent. 

Decision by William J, Weber, Administrative Law Judge, 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2 
1903, as amended (Act) (21 U.S.C. 111 and 120), by a complaint 
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filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Brooks Griffin, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR 78.1 et seg.\ 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, Brooks Griffin, specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain allegations and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2, Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Brooks Griffin, respondent, is an individual whose address is 
Route 3, Elaine, Arkansas 72333. 

2. On or about December 4, 1984, the respondent moved inter- 
state at least four brucellosis exposed cattle from Arkansas, to the 
South Memphis Stockyards at Memphis, Texas. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 

ORDER 

The respondent is assessed a civil penalty of four hundred dollars 
($400,00). The respondent shall make payment by sending a certi- 
fied check or money order payable to the "Treasurer of the United 
States/ 1 to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
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ington, D. C. 20250-1400, not later than thirty (30) days from 
effective date of this order. 

This order shall become effective on the day upon which sen 
of this order is made upon respondent. 



In re; DR. JACK B. Ross. VA Docket No. 34. Decided February 
1986. I 

Hnicellosis lest records. ' 

Clement J. McQovem, for complainant. 

Alice Dale Goodscll, Jackson, Mississippi, For complainant. 

Decision by Edward H. McGrail, Administrative Law Jmifit>. 

CONSENT DECISION 

This proceeding was instituted under the regulations tfovurni. 
the Accreditation of Veterinarians and Suspension or Revocation 
such Accreditation (9 CFR 160.1 et seq.), hereinafter referred 
as the regulations, by a Complaint filed by the Administrate 
Animal and Plant Health Inspection Service, United Stutew Dcpar 
ment of Agriculture, alleging that the respondent violated th 
Standards for Accredited Veterinarians (9 CFR lG1.2(d) nnd 4h 
This decision is entered pursuant to the consent decision provisior 
of the Rules of Practice applicable to this proceeding <7 C5i 
1,138). The parties have agreed that this proceeding should bo la- 
minated by entry of the Consent Decision set forth below and (un- 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions t 
this Consent Decision only, respondent admits specifically that th 
Secretary of the United States Department of Agriculture has 
rf,,.f,m, ,- f his mattei . admits the Findi Q( , Fa(jtH f J : 
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LJ.S.C. 504 et seq.) for fees and other expenses incurred by the 
pondent in connection with this proceeding. 

FINDINGS OF FACT 

. Dr. Jack B. Ross, hereinafter referred to as the respondent, is 

individual whose address is P.O. Box 8827, Jackson, Mississippi 

O4. 

. Respondent is now, and at all times material herein was, a 

;tor of Veterinary Medicine and an Accredited Veterinarian in 

State of Mississippi under the provisions of the regulations of 
.e 9, Code of Federal Regulations, Parts 160-162. 
. Respondent, on or about December 9, 1983, signed and submit- 
brucellosis test records 295045A through 295056A regarding the 
cellosis testing of approximately 143 cattle for Gaddis Farms 
ch were not accurately and fully completed because respondent 
[cated it was a fee basis test when in fact it was a private test, 

the respondent failed to properly record the results of the BBA 
i test utilized at the farm. 

Respondent on or about December 9, 1983, performed a brucel- 
3 test on approximately 143 cattle for Gaddis Farms other than 
tccordance with Federal and State regulations and instructions 
ed to him by the Veterinarian-in-Charge or the State Animal 
Jth Official, or both, because he ran the BBA card test on the 
>d drawn from such cattle. 

Respondent, on or about April 2, 1984, signed and submitted 
heliosis test records 222132A through 222141A regarding the 
cellosis testing of approximately 140 cattle for Gaddis Farms 
ch were not accurately and fully completed because respondent 
cated it was a fee basis test when in fact it was a private test, 

the respondent failed to properly record the results of the BBA 
L test utilized at the farm, 

Respondent, on or about April 2, 1984, performed a brucellosis 

on approximately 140 cattle for Gaddis Farms other than in 
irdance with Federal and State regulations and instructions 
ed to him by the Veterinarian-in-Charge or the State Animal 
1th Official, or both, because he ran the BBA card test on the 
d drawn from such cattle. 

Respondent, by reason of the facts contained in paragraphs 3, 

and G above, failed to keep himself currently informed on pro- 
ires applicable to disease control and eradication programs. 

Respondent on or about December 1, 1984, signed and issued to 
i Cattle Co. a State of Mississippi official health certificate, No. 
>G9, which was not fully completed, as required. Specifically, 

health certificate was signed and issued by the respondent 
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plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Kenneth E. Marble, respondent 
violated the Act and regulations promulgated thereunder (9 CFR 
78.1 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ng contain findings and conclusions with respect to all material 
ssues of fact, law or discretion, as well as the reasons or bases 
;hereof; 

(c) all rights to seek judicial review and otherwise challenge 
>r contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party" in the pro- 
seeding and waives any action against the United States Dopart- 
nent of Agriculture under the Equal Access to Justice Act of 1980 
5 U.S.C. 504 et sec/.) for fees and other expenses incurred by the 
espondent in connection with this proceeding. 

FINDINGS Ol' 1 FACT 

1. Kenneth E. Marble, respondent, is an individual whose mail- 
rig address is Route 8 f Box 40E, Terry, Mississippi 99170. 

2, On or about March 20, 1988, respondent shipped interstate 43 
>dult cattle from Terry, Mississippi, to Chicot County, Arkansas. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
Laving agreed to the provisions set forth in the following order in 
iaposition of the proceeding, such order and decision will be 
is ued. 
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culture, Washington, D. C. 20250-1400, within thirty (30) days lYor 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 



In re: WAYNE SANDERS. A.Q. Docket No. 224. Decided February {$. 

-LJoO. 

Interstate movement of cattle. 

Jaru Ruley, for complainant. 
Respondent, pro se. 

Decision by John A. Campbell, Administrative Law Judge. 

CONSENT DECISION 
This 
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FINDINGS OK FACT 

1. Wayne Sanders, respondent, is an individual whose address is 
Route 2, Franklin, Georgia 30217. 

2. On or about April 1, 1985, the respondent moved four cattle, 
over two years of age, interstate from Ranburne Livestock Sales, 
Inc., Ranburne, Alabama, to his premises at Franklin, Georgia. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 

OKDHU 

The respondent is assessed a civil penalty of one thousand dol- 
lars ($1,000.00). The respondent shall send a certified check or 
money order for $1,000.00 payable to the "Treasurer of the United 
States/' to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D. C. 20250-1400, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 



In re; GEORGE WRITTEN. A.Q. Docket No. 187. Decided February 20, 
1986. 

Interstate movement of cattle. 

Joseph Pembroke, for complninimt. 
Respondent, pro se. 

Decision by Victor W. Palmer, Administrative Law Judge. 

DEFAULT DECISION AND ORDER 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. 111, 120, and 122) (Act) by a 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture, The complaint alleged that respondent has violated sections 
111 and 120 of the Act (21 U.S.C. 111 and 120) and section 
78,9(d)(3)(iii) of the regulations promulgated thereunder (9 CFR 
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Copies of the complaint of the Rules of Practice governing pro- 
ceedings under the Act were personally served upon respondent on 
December 19, 1984. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR 1.136J 
applicable to this proceeding, respondent was informed in the co^ 
plaint and the letter of service that an answer should be filed vrtih 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting- 
or explaining the allegations in the complaint and requesting on 
oral hearing would constitute an admission of such allegations a^ 
waiver of such hearing. More than twenty (20) days have elapsed 
since respondent was served with the complaint in question. Re- 
spondent has not filed an answer to date. This Decision and Order 
therefore, is issued pursuant to sections 1.136 and 1.139 of tn< 
Rules of Practice applicable to this proceeding (7 CFR 1.136 OIK 

1. lOtJJ. 

Accordingly, the material facts alleged in the complaint, whicJ 
are admitted by respondent's failure to file an answer, are adopt* 
and set forth herein as the findings of fact. 

FINDINGS OF FACT 

1. George Whitten, is an individual whose mailing address i 
Route 1, Blue Springs, Mississippi 38652. 

2. On or about September 28, 1983, respondent shipped one cm 
from Corinth, Mississippi to Savannah, Tennessee, in violation c 
section 78.9(d)(3Xiii) of the regulations (9 CFR 78.9(dJ(3)(iii)), be 
cause the cow was not accompanied by a certificate as required 

3. On or about September 28, 1983, respondent shipped interstatt 
one cow from Corinth, Mississippi to Savannah, Tennessee, in vi 

vwT!T 78 - 9 u (d)(3)(iii) of the '^nations CFR 
& f.J(d)(d)(iii)), because the cow was not accompanied bv a "Permit 
for Entry", as required. 

4. On or about September 28, 1983, respondent shipped interstate 
one cow from Corinth, Mississippi to Savannah, Tennessee, in vin 
lation of section 71.18 of the regulations (9 CFR 71.18) became 
the cow was moved interstate unaccompanied by an owner's state- 
d CUment owning prescribed information, as re- 



h^V* ab f Ut N Ven * er A 2 : 1983 ' respondent shipped interstate 
two cows from Corinth, Mississippi to Savannah, Tennessee in 

VVf 10n I^ (dX3 ; (iii) f the '* io - CFR 
e * ^ CaUSe ^^ W6re Mt aCC ~ ied >* a cert* 
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6. On or about November 2, 1983, respondent shipped interstate 
two cows from Corinth, Mississippi to Savannah, Tennessee, in vio- 
lation of section 78.9(d)(3)(iii) of the regulations ^(9 CFR 
78.9(d)(3)(iii)), because the cattle were not accompanied by a 
"Permit for Entry", as required, 

7. On or about November 2, 1983, respondent shipped interstate 
(2) two cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 71.18 of the regulations (9 CFR 71.18), because 
the cattle were moved interstate unaccompanied by an owners 
statement or other document containing prescribed information, as 

required. 

8. On or about February 1, 1984, respondent shipped interstate 
four (4) cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 78.9(d)(3)(iii) of the regulations (9 CFR 
78,9<dX3)(iii)), because the cattle were not accompanied by a certif- 
icate, as required. 

9. On or about February 1, 1984, respondent shipped interstate 
four (4) cows from Corinth, Mississippi to Savannah, Tennessee, m 
violation of section 78.9(d)(8)(iii) of the regulations (9 CFR 
78.9(d)(3)(iii)), because the cattle were not accompanied by a 
"Permit for Entry", as required. 

10. On or about February 1, 1984, respondent shipped interstate 
four (4) cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 71.18 of the regulations (9 CFR 71.18), because 
the cows were moved interstate unaccompanied by an owners 
statement or other document containing prescribed information, as 
required. 

CONCLUSIONS 

By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following order is issued. 

ORDER 

Respondent is hereby assessed civil penalty of ($4,500) four thou- 
sand five hundred dollars which shall be payable to the "Treasurer 
of the United States" by certified check and money order, and shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel Room 2422 South Building, United States Department of Agri- 
culture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days (7 CFR 
1 142(e)) after service of this Decision and Order upon respondent, 
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unless there is an appeal to the Judicial Officer within 80 days p u 
suant to section 1.145 of the Rules of Practice applicable to U 
proceeding: (7 CFR 1.145). 

[The Default Decision and Order became final on February n 
1986. Ed.] ! 



In OHNNY HICKS. A.Q. Docket No. 173. Decided February fc 



Interstate movement of cattle. 

hint liuley, for complainant, 
Don (iillrs/jie, for respondent. 



Decision by John A. Campbell, Administrative Law Judge. 

CONSENT DECISION 



, Act of 

by the Administr ' ^ ] ' by a C mpliifc 
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KINDINCS in- 1 i<'A<T 

1. Johnny Hicks, respondent, IH an individual whoso mailing ad- 
dress is Route 1, Box 1<2, Magnolia, Arkansas 717. r >;i. 

2. On or about September 17 and 24, li)H'l, the respondent moved 
cattle interstate i'roni the Homer Livestock CIomniiHsion Company, 
Homer, Louisiana, to the Magnolia Livestock Auction, Magnolia, 
Arkansas. 

CONCLUSIONS 

The respondent having admitted the jurisdietional i'ael.s and 
having agreed to tho provisions net, forth in the following Order in 
disposition of thin proceeding, wich order and decision will be 

issued. 

oitnuu 

The respondent in awsi'Nsed a civil penalty of one thousand dol- 
lars ($i,000.(H)). The respondent; shall .send a ei-rUCied check or 
money order for $1,000.00 payable to the 1 "Troa.smvr of tho United 
States," to Jam Huley, Office of the (Jeneral (JouiiHol, Hooin 2422, 
South Building, United KtateH Department of A^riuulturo, Wash- 
ington, 1). 0. aoai)O-M(M), within thirty CIO) days from the effective- 
date of thin ortlor. 

Thin order shall become effective on (lie day upon which sorvico 
of this order is made upon the respondent. 



In re; GI.KN 10. NK:HOI,H, A,Q. Docket No. aO!). Decided Kebruary 20, 



Kris lln'jiri, Jur t'oinpliiiiiiinl. 
Ilitml, lor r 



Decision hy Dorothea A, linker, AdmiiiiNtititiv? Law Judge. 
CONSMNT DKC'ISION AND OUDI-IH 

This proceeding wiw iiiHtitutod under the Act of February 2, 
1908, as umendod, (Act) (21 II.S.CJ. gill and 120) by a complaint 
filed by the Administrator of tho Animal and Plant Health Inwpoc- 
tion Service alleging that (Jlcm R Nichols violated the Act and retf- 
ulntions promulgated thereunder (!) IJFU 71.1. ct /., and JJ7H.1 vl 
set/.). Glen E. Nicholw and tho complainant have 1 agreed that thin 
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proceeding should be terminated by entry of the Consent Decisic 
set forth and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions i 
this Consent Decision only, Glen E. Nichols admits specifically thi 
the Secretary of the United States Department of Agriculture hi 
jurisdiction in this matter, neither admits nor denies the remaia 
ing allegations in the complaint, admits to the Findings of Fact si 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this procee 
ing contain findings and conclusions with respect to all materi 
issues of fact, law, or discretion, as well as the reasons or basi 
thereof; 

(c) All rights to seek judicial review and otherwise challenf 
or contest the validity of this decision; and 

2. Glen E. Nichols also waives any action against the Unto 
States Department of Agriculture under the Equal Access to Ju 
tice Act of 1980 (5 U.S.C. 504 et seq.) for fees and other expena 
incurred by him in connection with this proceeding. 

FINDINGS OF FACT 

1. Glen E. Nichols, respondent herein, is an individual who; 
mailing address is Route 6, Box 401, Clarksville, Texas 75426. 

2. On or about January 7, 1985, the respondent moved interstal 
from Clarksville, Texas, to DeQueen, Arkansas, approximately si 
(6) cattle. 

CONCLUSIONS 

Respondent Glen E. Nichols, having admitted the jurisdiction! 
facts and having agreed to the provisions set forth in the followin, 
Order in disposition of this proceeding, such Order and Decisioi 

will be issued. 

ORDER 

Respondent Glen E. Nichols is assessed a civil penalty of nini 

hundred dollars ($900.00) which shall be payable to the "Treasure; 

" f f he United States", by certified check or money order, ant 

'.h shall be forwarded to Kris H, Ikejiri, Office of the Generri 

--1, Room 2422 South Building, U.S. Department of Agricul 

r ashington, D.C. 20250-1400. Payments shall be paid as fo| 
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This Consent Decision and Order shall become effective on the 
of service upon the respondent. 



'G: CLIFFORD RUSSELL. A.Q. Docket No. 217. Decided February 28, 
1986. 

Interstate movement of cattle. 



L. Braussard, for complainant. 
Respondent, pro se. 

Decision by Edward H. McGrail, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
19O3, as amended (Act (21 U.S.C. 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Clifford Russell, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR 91.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to tlie following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision. 

2, Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party" in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
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(5 U.S.C. 504 et seq.) for fees and other expenses incurred by U le 
respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Clifford Russell, respondent, is an individual whose mailing ad- 
dress is General Delivery, Plato Center, Illinois 60170. 

2. On or about April 30, 1985, respondent moved two (2) head of 
cattle from Burlington, Wisconsin, to Laredo, Texas. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts ami 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 

ORDER 

The respondent is assessed a civil penalty of two hundred mid 
fifty ($250) which shall be payable to the "Treasurer of the United 
States" by certified check or money order, and which shall bo for- 
warded to Robert L. Broussard, Office of the General Counticl, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (30) days' from 
the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 



In re: HARRY RATLIFF. A.Q. Docket No. 219. Decided February H, 

1986. 

Robert L Broussard, for complainant. 

Respondent, pro se. 

Decision by Dorothea Baker, Administrative Law Judge. 

COMPLAINT DISMISSED 

Upon Motion filed January 31, 1986, the Complaint filed herein 
on November 25, 1985, is hereby dismissed with prejudice. 
Copies hereof shall be served upon the parties. 
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In t' e: ClTY OF HopE NATIONAL MEDICAL CENTER. AWA Docket No. 
364. Decided February 6, 1986. 



8 1} ' tl' e Animal Welfare Act. 



l<l Tracy, Mklg. Div. OGC, for complainant. 
McDermott, Washington D.C., for respondent. 

by John A. Campbell, Administrative Law Judge. 

CONSENT DECISION AND OKIH3R 

proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et scq,\ ("Act") by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service 
("APHIS"), United States Department of Agriculture, charging 
that respondent violated the Act and the regulations and standards 
issued thereunder (9 CFR Parts 1, 2, and 3 0. This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
practice applicable to these proceedings {7 CFR 1.138). 

THe respondent admits the jurisdictional allegations contained in 
the complaint, specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions , and waives oral hearing and further procedure. Complainant 
and respondent agree for the purpose of settling this proceeding to 
the entry of this decision. 

FINDINGS OF FACT 

1. Respondent, the City of Hope National Medical Center, has a 
mailing address of 1500 East Duarte Road, Duarte, California 
91010. 

2. At all times material herein respondent operated a research 
Facility registered under the Act. 

3. At the time of its original application for registration, respond- 
ent received a copy of the regulations and standards contained in 9 
CFR, Chapter 1, Subchapter A, and agreed in writing to comply 
with said standards and regulations. 

CONCLUSION 

Trie respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision and order, this 
decision and order will be entered. 

ORDER 

Respondent, City of Hope National Medical Center, shall comply 
ith each and every provision of the Animal Welfare Act (7 U.S.C. 
Si 31 et seq.) and the standards and regulations issued thereunder 
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report setting forth the steps it has taken to implement the re- 
quirements of this Order. 

Respondent is assessed a civil penalty of $11,000 which shall be 
paid by a certified check or money order payable to the Treasurer 
of the United States. 

This order shall have the same force and effect as if entered 
after a full hearing and shall become effective on the first day after 
service of this Decision and Order on the respondent. 



In re: MYRA SAVAGE. AWA Docket No. 198. Decided January 31 
1986. 

Donald Tracv, Mkgt. Div. OGC, for complainant. 
Gary Wiegel, ML Pleasant, Iowa, for respondent. 

Decision by William. J. Weber, Administrative Law Judge, 

ORDKK DISMISSING COMPLAINT 

Complainant moves to dismiss the complaint without prejudice 
because the respondent has surrendered her license and complain- 
ant believes this accomplishes the purposes of the Act in this case. 

It should be and hereby is ordered that the complaint is dis- 
missed without prejudice. 



In re; GENTLE JUNGLE, INC., AWA Docket No, 271. Decided Febru- 
ary 10, 1986. 

Numerous violations of the Animal Welfare Act. 

The Judicial Officer affirmed Judge Palmer's order revoking respondent's license 
and assessing a civil penalty of $15,800 for numerous violations of the Animal Wel- 
fare Act. Complainant need only prevail by a preponderance of the evidence. A cor- 
poration is responsible for the acts or failures of its employees or other persons 
acting for it, Question left open as to whether anesthetizing animals solely for the 
purpose of making the animals appear dead while exhibited, or dyeing the animals, 
is unlawful. 

Donald Traccy, for complainant. 
Respondent, pro se. 

Decision by Donald Campbell, Judicial Officer. 

DECISION AND ORDER 

This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), and the regulations and stand- 
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ards issued thereunder (9 CFR 1.1 et seq.). On March 6, 1985, Ad- 
ministrative Law Judge Victor W. Palmer (ALJ) issued an initial 
Decision and Order directing respondent to cease and desist from 
violating the Act and regulations, assessing a civil penalty oi 
$15,300, and revoking respondent's license issued under the Act. 

On June 5, 1985, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide 
the Department's cases subject to 5 U.S.C. 556 and 557 (7 CFR 
2.35).* Complainant filed a cross-appeal on July 11, 1985. The case 
was referred to the Judicial Officer for decision on September 24, 
1985. 

Based on a careful reading of the entire record in this case, the 
initial decision by the ALJ is adopted as the final decision in this 
case (with a few trivial changes). Additional conclusions by the Ju- 
dicial Officer follow the ALJ's conclusions. 

ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
PRELIMINARY STATEMENT 

This is an administrative proceeding initiated by a complaint 
filed on October 17, 1983, by the Acting Administrator, Animal and 
Plant Health Inspection Service (APHIS), alleging that respondent, 
Gentle Jungle, Inc., violated the Animal Welfare Act (the Act), 7 
U.S.C. 2131-2155. ' The complaint charges that respondent, as a 



T f Judicial Orficer was established pursuant to the Act of April 1, 

(7 U.S.C. 4f)0c-450g), and Reorganization Plan No. 2 of 1953 18 Fed Hog 
32 \ 9 A!5 i31 ' Dinted in 5 U.S.C. app. at 1068 (1982). The Department's present Jiuli- 
cial Officer was appointed in January 1971, having been involved with tho Doimrt- 
ments regulatory programs since 1949 (including 3 years' trial litigation; 10 yean' 
appellate ht.gation relating to appeals from the decisions of the prior Judicial Off.. 
gram) ^^ " administrator of the Pockers and Stockyards Act regulatory pro- 
1 The provisions of the Animal Welfare Act pertinent herein are: 

.nl ^i^ 1 ^ <S>> " d '*'' Whlch defines the ten ""mmeiro," "anmml" 
and exhibitor so as to make respondent subject to the Act and to reffulnlfon, 
issued under it by the Secretary of Agriculture. '^uuutom 

? U.SC. 2139 which establishes a broad and embracing standard of construction 
of prmapal-agent relationships to allow the Act to be enforced agai s an a Sm 
exhibitor for any act or omission by any person acting for it or in Us employ 
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licensed exhibitor of wild animals, repeatedly violated applicable 
standards under the Act for the care and handling of its animals, 
and failed to maintain records as required by applicable regula- 
tions. On November 23, 1983, an answer was filed by attorneys on 
respondent's behalf. On February 24, 1984, an amended complaint 
was filed alleging additional incidents of inadequate animal care 
and handling by respondent and additional recordkeeping viola- 
tions found on reinspections of respondent's premises made subse- 
quent to the filing of the original complaint. On March 22, 1984, an 
answer to the amended complaint was filed on respondent's behalf 
by its attorneys. Pursuant to a motion by complainant that the pro- 
ceedings were ready for hearing, a notice scheduling an oral hear- 
ing in Los Angeles, California was issued on June 4, 1984. On July 
27, 1984, respondent's attorneys notified the Hearing Clerk that 
they had withdrawn from its representation. On August 8, 1984, a 
notice was issued to respondent advising that it would be treated as 
representing itself pro se; the hearing would continue to be sched- 
uled for November 6, 1984, and would not be postponed; and that if 
respondent wished to retain new counsel it should do so well 
enough in advance of the hearing that its attorneys would be pre- 
pared to go to hearing on November 6, 1984. A reminder notice of 
the November 6, 1984 hearing was issued on October 11, 1984. 

On November 2, 1984, a telephone conference was held with com- 
plainant's counsel and Ralph Heifer, the President of the respond- 
ent corporation, in which Mr. Heifer advised that he would person- 
ally represent respondent at the hearing since there were no funds 
to pay attorneys. The rules of practice and various procedural ques- 
tions raised by Mr. Heifer were discussed during the conference. 
Completed subpoenas for direct service by respondent, with instruc- 
tions on how this was to be done, and a pamphlet copy of the rules 
of practice were mailed to respondent by Express Mail on Novem- 
ber 2, 1984. 

On November 6, 7, and 8, 1984, an oral hearing was held in Los 
Angeles, California. Complainant was represented by Donald A. 



animal handling, housing, feeding, watering, sanitation, ventilation, shelter from ex- 
tremes of weather and temperatures, and adequate veterinary care. 

7 U.S.C. 21^9 which authorises the Secretary, after notice and opportunity for 
hearing and after determining the Act has been violated, to revoke a license, assess 
a civil penalty of not more than $1,000 for each violation, and to enter a cease and 
*lsist order. Each violation and each day during which a violation continues is spec- 
ified to be a separate offense. The Secretary is directed to give due consideration to 
the appropriateness of the penalty with respect to the size of the business of the 
person involved, the gravity of the violation, the person's good faith, and the history 
of previous violations. 
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Tracy, Office of the General Counsel, United States Department of 
Agriculture, Washington, D. C. Respondent was represented by its 
President, Ralph Heifer. At the close of the hearing, both parties 
were given time to file proposed findings, conclusions, and support- 
ing briefs. Staggered briefing was scheduled wherein complainant 
was required to file first to provide respondent with an opportunity 
to review complainant's materials and determine what, if any, re- 
sponsive written arguments it might wish to enter. Complainant 
filed its proposed findings, conclusions, and brief on January 10, 
1985. Respondent did not file a response within the allotted time 
and has not sought to file any written arguments. 

Upon consideration of the evidence of record and the arguments 
of the parties, it has been decided that respondent violated the Act 
and pertinent regulations. An order is being entered revoking re- 
spondent's Class C license as an animal exhibitor, directing it to 
cease and desist from future violations, and requiring it to pay civil 
penalties totalling $15,300.00. 

FINDINGS 

A. General 

1 Respondent, Gentle Jungle, Inc., 3815 West Olive Avenue, 
Suite 102, Burbank, California 91505, is a corporation which, at all 
imes material herein, was an animal exhibitor and held a Class C 
license (No. 93 C-76) issued under the Act. Respondent is no longer- 
engaged m business, but during the period 1980 through 1983 it 
was one of the largest suppliers of wild animals for exhibition' in 
motion picture and television productions. 

2. Ralph D. Heifer is the President of the respondent corporation, 
d. At the time of respondent's license application, May 16, 1975 
and each time the license was renewed, respondent received a co*; 
of the regulations and standards contained in Title 9, Chapter 1 
Subchapter A of the Code of Federal Regulations, and agreed in 
writing to comply with them. g m 

B. Prior Warning 

4. On November 24, 1981, Dr. James H. Roswurm, the APHIS 

C. Recordkeeping and Untagged Cats 

l^S 

of exotic an ima ,s differed 
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ent's records; (2) no records to account for the disposition of some 
animals; and (3) a set of records was not maintained at the site 
where the animals were housed. 

6. On November 29 and December 6, 1983, APHIS personnel in- 
spected respondent's facilities and found untagged domestic cats to 
be present. 

D. Veterinary Care for an Orangutan 

7. In the summer of 1980, an orangutan owned by respondent 
was taken away from the set during the location filming of "Any 
Which Way You Can" and was struck with a cane and an axe 
handle by respondent's head trainer to make it more responsive to 
his commands and more submissive during the filming. Immediate- 
ly afterwards, the orangutan exhibited a very submissive manner 
but there were no physical signs of injury. The orangutan was not 
provided veterinary care after the incident until it died a month 
later from acute cardiac collapse resulting from undetermined 
causes. During the month that followed the incident, the orangutan 
was not observed to be injured, sick or otherwise in need of veteri- 
nary care. To the contrary, on one occasion, it had the strength to 
seize one of the respondent's other trainers who had come too near 
its cage and held the trainer in a powerful grip until its attention 
was diverted. 

JS. Handling and Veterinary Care Provided a Sick Tiger 

8. On November 20, 1981, respondent had its tiger, "Sulton" dyed 
black for exhibition as a panther in a film. The tiger was dyed by a 
veterinarian who first administered the drug Sernalin, a phenocy- 
cline, or PGP, to knock the tiger down; and anesthetized it with 
Halothene gas, The tiger was then dipped in a solution of Clairol 
professional hair dye, Three other tigers owned by respondent were 
likewise dyed by the veterinarian and tolerated the procedure with- 
out incident. Sulton did not and died on November 30, 1981, from 
an apparent adverse reaction to the drug Sernalin. The tiger never 
fully came out of its anesthetized state. The treating veterinarian 
was in attendance from the time he dyed the tiger until the next 
day when it was moved to respondent's ranch at Colton, California, 
in response to directions from local Animal Control authorities. 
The veterinarian accompanied the tiger to the Colton ranch, set up 
procedures for its care, and placed it in a trailer with hay and heat 
lamps. The veterinarian returned to examine it two days later 
when he concluded its condition was stable and improving. The 
treating veterinarian did not attend the tiger again until its death 
on November 30, 1981. There is a conflict in the evidence as to the 
content of telephone communications respondent's employees had 
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J. Outdoor Housing of Camels, Llamas and Lions 

18. On November 29, 1983, and again on December 6, 198IJ, an 
Animal Health Technician employed by APHIS inspected respond- 
ent's facilities at the Cougar Hill Ranch, Littlerock, California. She 
ordered respondent to correct deficiencies found at the time of the 
first inspection, but when she reinspected the facility, one week 
later, the following deficiencies were still in existence: 

(a) Respondent's camels and llamas were confined outdoors by 
an open wire enclosure which provided them with no protection 
from the elements. 

(b) Several of respondent's lions were housed outdoors in chain- 
link cages which did not contain den boxes needed for their protec- 
tion from the elements. 

K. Handling, Sanitation, Feeding, Watering, and Housing of Three 
Elephants 

14. On November 29, 1983 and December fi, 1983, when tho 
APHIS Animal Health Technician inspected respondent's facilities 
at the Cougar Hill Ranch, Littlerock, California, she also found 
that respondent was housing its three elephants in a trailer that 
was too small for normal movements by the elephants, and the 
inside walls of which had splintered plywood and protruding holts 
endangering the elephants. At the time of her first inspection, the 
APHIS Health Technician ordered the correction of these condi- 
tions, but when she reinspected the facility, one week later, they 
existed as before. 

15. In addition to the observations by the APHIS official on No- 
vember 29 and December 6, 1983, the elephants were observed an- 
other time in December 1983 by another APHIS official accompa- 
nied by two elephant experts. On a subsequent clay in December 
1983, probably the 20th, they were observed by a third expert when 
he purchased and took possession of one of the elephants. Kach 
time they were observed, the elephants were found to be chained 
inside a trailer where they were unable to move about sufficiently; 
the elephant chained between the wheel wells could not lie down; 
there was excessive accumulation of manure on the trailer floor 
which was wet and spongy from urine, indicating to the experts 
that the trailer had not been cleaned daily; and the elephants ap- 
peared to be thin, underfed, and in discomfort. 

16. On December 20, 1983, approximately, Mr. Gary Johnson pur- 
chased and took possession of one of the elephants which he be- 
lieved to be in the best condition of the three. Mr. Johnson found 
that elephant to be thin and apparently underfed, and its feet 
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needed special care because of an excessive buildup of dead tissue, 
which resulted from a lack of sufficient exercise. 



CONCLUSIONS 



1. Respondent, at all times material herein, was and is subject to 
the jurisdiction of the Secretaiy of Agriculture as the holder of a 
Class C license issued to respondent as an animal exhibitor under 
the Act. 

2. Respondent, on September 23, October 14, and October 35, W82 t 
violated regulations issued by the Secretary (9 CFR 2.75 and 
3.115) respecting the business records it was required to maintain cts 
a Class C licensee. Additionally, on November 29 and December 6 f 
im, untagged domestic cats were on respondent's business premises 
in violation of 9 CFR 2.50. A civil penalty of $800.00 is appropri- 
ate. 

Respondent's recordkeeping violations arose out of its failure to 
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chiefly concerned discrepancies in its inventory of exotic animals 
which apparently resulted from inadvertent bookkeeping errors of 
omission. Respondent's recordkeeping violations of 9 CFR 2.75 are 
not concluded to be egregious in nature and a civil penalty of 
$300.00 is appropriate. 

For these same reasons, complainant's violations of 9 CFR 2.50, 
due to the presence of untagged domestic cats on its premises at 
the time of inspections by an APHIS official on November 29 and 
December 6, 1983, must also be construed to be minor in nature 
and, again, a civil penalty of $100.00 for each of the two violations, 
or $200.00 total, appears to be sufficient and appropriate. 

3. There is no record evidence showing respondent's orangutan 
was "sick, diseased, injured, lame or blind" needing veterinary care 
offer it was repeatedly struck by its trainer, in the summer of 1980; 
and therefore the one applicable regulation, 9 CFR 3.84, was not 
violated. 

Departmental regulations applicable to nonhuman primates do 
not presently require their humane handling and treatment. This 
is a grievous oversight an oversight that should be immediately 
corrected by concerned officials. 

The only regulation now applicable to orangutans and other 
"nonhuman primates" has very limited application. It requires vet- 
erinary care to be provided to those animals observed to be "sick, 
diseased, injured, lame or blind." The testimony in this proceeding 
is that after being repeatedly struck, the orangutan exhibited a 
subdued manner for a time, but there were no physical signs or 
evidence of injury. Furthermore, its health was sufficiently vigor- 
ous to enable it to later seize and threaten one of its trainers. 

The cause of its death a month later is undetermined, and to 
speculate that it was related to the beating, or that veterinary care 
could have prevented it, would be merely that speculation. 

4. Respondent, on November 26, 27, 28, and 29, 1981, violated 9 
CFR 3,134 by failing to provide veterinary care to its sick tiger, 
Stilton. 

5. Respondent, on November 28 or 29, 1981, violated 9 CFR 3.135 
when its employees mishandled respondent's sick tiger, Sulton, drag- 
ging it by the tail to move it from where it was housed, and caused 
it unnecessary discomfort and stress. 

6. The maximum civil penalty of $1,000,00 for each of the re- 
spondent's five violations concerning its tiger, Sulton, or $5,000,00 
total, is appropriate. 

At the hearing, Mr. Heifer questioned whether the failure to pro- 
vide the tiger veterinary care for four days after its condition start- 
ed to degenerate on November 26, 1981, is properly attributable to 
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respondent or should be instead considered to be a breach of clu(> 
by the treating veterinarian employed by respondent as an inde- 
pendent contractor. The Act renders this consideration academic in 
that a licensee is held directly responsible "for any act or omission 
b.V any person acting for it or in its employ" (7 U.S.C. 2189), In 
short, the Act precludes a licensee from delegating away its respon- 
sibility to provide each of its animals humane treatment and 
needed veterinary care. Various of respondent's employees testified 
that they observed the tiger to be suffering and in need of veteri- 
nary care and treatment from November 26, 1981, until its death 
I heir observations established respondent's duty to secure the 
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8. Respondent, during the summer of 1080, violated 9 CFR 3.135 
when its trainer anesthetized a ferret with a non-medical grade of 
ether and caused it unnecessary behavioral stress. A civil penalty of 
$500.00 is appropriate. 

A veterinarian who respondent employed on various occasions to 
assist it in exhibiting its animals, testified that the preferred proce- 
dure for anesthetizing a ferret for exhibition in a film scene is to 
have a veterinarian put it to rest with halogen gas. In his opinion, 
the procedure employed by respondent's trainer was unnecessarily 
stressful to the animal. 

Although the practice of anesthetizing healthy animals for spe- 
cial film illusions has not been questioned in this proceeding, the 
procedure employed should, at very least, be performed by a com- 
petent veterinarian using the finest grade of anesthetics. 

Inasmuch as there was no proof that the animal suffered any 
permanent harm, the civil penalty is being assessed at one-half of 
the maximum amount. 

9. Respondent, in the spring of 1982, violated 9 CFR 3.137(d) by 
failing to provide a bear a clean and sanitized cage, and violated 9 
CFR 3.130 by failing to provide the bear adequate drinking water. 
A civil penalty of $500.00 is appropriate. 

Although violations of two regulations were observed by one of 
respondent's employees, they both involved a single instance of ne- 
glect. A total civil penalty of $500.00 appears to be appropriate. 

10. Respondent, from the middle of 1980 through the middle of 
1981, violated 9 CFR 3,129 by failing to feed its large cats (lions 
and tigers, etc.) food of sufficient quantity and nutritive value to 
maintain all animals in good health. A civil penalty of $2,000.00 is 
appropriate, 

Credible testimony makes it very clear that during mid-1980 
through mid-1981, respondent's lack of working capital and its poor 
credit rating, caused it to provide food of insufficient quantity and 
nutritive value to its lions, tigers and other large cats. What the 
record evidence leaves uncertain is the number of days when these 
violations were committed. Inasmuch as the principal witness on 
this subject recalled times when the cats were in need of food and 
%vere only given one chicken each, and others when they were fed 
nothing, the record does support the imposition of a maximum civil 
penalty for each of the two types of food deprivation, each of which 
must have occurred at least once. 

11. Respondent, on November 29, 1983 and December 6, 1983, vio- 
lated 9 CFR 3.127 by failing to provide llamas, camels, and lions 
with sufficient shelter from cold, sunlight, and inclement, weather. 
A civil penalty of $500.00 is appropriate. 
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These violations were detected after respondent moved its am- 
mals to a new facility and before it had completed permanent ar- 
rangements for their housing. Although such violations are serious 
in nature, none of the animals were noted to have suffered any ad- 
verse consequences, and a total civil penalty of $500.00 therefore 
seems appropriate. 

12. Respondent, on November 29, 1983, and December 6, 1983, vio- 
lated 9 CFR3.m by housing three elephants in a trailer that did 
not provide sufficient space to allow each animal to make normal 
postural movements, 

13. Respondent, on November 29, 1983, and December 6, 1983, vio- 
lated 9 CFR 3.125(a) by housing three elephants in a trailer, the 
inside walls of which were not maintained in good repair to protect 
the animals from injury. 

nm x e >f deni ' L n iW ther days in BaxMter 1983, violated 3 
u<H$ 3.129, in that its three elephants were observed to be undtr- 
fed; and violated 9 CFR 3.131 in that the trailer in which the ek- 
phants were enclosed was not adequately cleaned of their excreta 

15. A civil penalty of $3,000.00 for these violations is appropriate. 

Again, respondent's violations are the outgrowth of its poor fi. 
nancial condition at the time which led it to house its elephants in 
u *l ",1 H not . suita ble for longterm confinement, to cut 



, 

f l and to have a staff which was n 

equate for the elephants' proper care 

The appropriate overall penalty for these violations, involving 
three elephants, appears to be $3,000.00. 

16. In addition to the civil penalties that are being assessed re- 
spondent's license should be revoked. ^sessea, & 

.^*d**t committed S many 5erious violations of the APHIS 
standards designed to protect the health and well-being of the mi 

i *r^i^ its iicense as - ^'- ; 

In sum, upon consideration of the large and once extrwnplv m f 
ADBITIONAL CONCLUSIONS BY THE J UD ,CIAL omCER 

hmain ' matters that 
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short, the record contains ample evidence to support the ALJ's 
findings, 2 and the record reveals no procedural irregularities. 

Respondent's owner argues that the respondent corporation 
should not be responsible for the actions or failures of employees or 
other persons acting for the corporation, but the Act expressly 
makes an exhibitor responsible for the acts or omissions of employ- 
ees or other persons acting for the exhibitor. Specifically, the Act 
provides (7 U.S.C. 2139): 

2139. Principal-agent relationship established 

When construing or enforcing the provisions of this 
chapter, the act, omission, or failure of any person acting 
for or employed by a research facility, a dealer, or an 
exhibitor - . . within the scope of his employment or 
office, shall be deemed the act, omission, or failure of such 
research facility, dealer, exhibitor, licensee, operator of an 
auction sale, intermediate handler, or carrier, as well as of 
such person. 

Respondent's owner argues that its license should not be revoked 
"in perpetuity" (Appeal at 3). But the regulations provide that a 
person whose license has been revoked is eligible to apply for a 
new license after 1 year from the effective date of the revocation (9 
CFR 2.10), 

Complainant seeks to increase the civil penalty by $3,000 because 
of the violations involving the three elephants, but the civil penal- 
ty assessed against respondent, in conjunction with the revocation 
order, is adequate to serve as an effective deterrent to future viola- 
tions. 

Complainant argues on appeal that the ALJ improperly dis- 
missed the allegation relating to respondent's orangutan. But the 
record supports the ALJ's finding that there were no physical signs 
or evidence of injury to the animal requiring veterinary care. Ac- 
cordingly, the ALJ properly dismissed the allegation in the com- 
plaint as to the orangutan. The ALJ correctly observed that the 
failure of the Department's regulations to require humane han- 
dling and treatment of nonhuman primates, in the circumstances 
of this case, "is a grievous oversight an oversight that should be 



3 Complainant need only prevail by a preponderance of the evidence. See Herman 
& Maclean v. Huddleston, 469 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 
91. 92-104 (1981); fa re Rowland. 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 
179 (Gth Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 
U97B), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 
1980). 
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IS), ^lately corrected by concerned officials" (Initial Decision at 



note that nothin S in this decision should be regarded as 
the le S alit y of anesthetizing an animal solely for the pur 
makin the animal appear dead while exhibited, or (ii) 
animal a diff erent color. The record in this case indi- 
naria anesthetization, even when done "properly" by a veteri- 

of e^H^! 8 ' Stresafu1 ' Whether anesthetization solely for the purpose 
esi 1 Uing an animal causes "unnecessary discomfort, behavioral 
vol " r physical harm to the animal" is a question that is not 
iv "ed here and will be left open. 

0:r the foregoing reasons, the following order should be issued, 

ORDER 
espondent's license is hereby revoked. 



be n ^spondent is assessed a civil penalty of $15,300, which shall 

cer-ti r- n0t later than the 90th day after service of this order 
Ch6Ck r m ne rder ' made payable to the United 



' aes 

of A ?" y and sent to Donald A ' Trac y. United States Department 

UltUre> 0fflCe of the General Counsel, Room 2014-South 
, Washington, D.C. 20250. 

e ?. POn( l ent and its officers ' em Ployees, agents and assigns, 
_* airectl y or ^directly, or through any corporation, trust or 
T 1Ce whatsoever > is ordered to comply with the Act and all 
regulations and standards thereunder and to cease and desi'l 

any violations thereof. 

The cease and desist provisions of this order shall become effec- 
tive on the day after service of this order on respondent. The revo- 
cation order shall become effective on the 30th day after service of 
this order on respondent. 
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Violation of Animal Welfare Act. 

Robert s\. Ertman, for complainant. 
Respo n d ent, pro se. 

by John A. Campbell, Administrative Law Judge, 

CONSENT DECISION AND ORDER 

proceeding was instituted under the 
-M7U.S.C. 2131,' 
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the Administrator, Animal and Plant Health Inspection Service 
("APHIS"), United States Department of Agriculture, charging 
that respondent violated the regulations and standards issued 
under the Act (9 CFR 1.1 et seq,}. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to these proceedings (7 CFR 1.138). 

The respondent admits the jurisdictional allegations contained in 
the complaint, specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions, and waives oral hearing and further procedure. Complainant 
and respondent agree for the purpose of settling this procedure to 
the entry of this decision. 

FINDINGS OF FACT 

1. Respondent is an individual whose mailing address is Box 186, 
Barnes City, Iowa 50027. 

2. At all times material herein respondent was licensed as a 
dealer under the Act. 

3. At the time of his original license application, respondent re- 
ceived a copy of the regulations and standards contained in 9 CFR 
Chapter 1, Subchapter A, and agreed in writing to comply with 
said standards and regulations. 

CONCLUSION 

Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision and order, this deci- 
sion and order will be entered. 

ORDER 

Respondent shall comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. 2131 et seq.} and the standards and 
regulations issued thereunder (9 CFR 1.1 et seq.) and shall cease 
and desist from any violation thereof. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service of this Decision and Order on the respondent. 
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-/n re; CAROLYN MABERRY. AWA Docket No. 338. Decided Februarj 

20, 1986. 

V iolntion of the Animal Welfare Act. 

ffftbert Ertman, for complainant. 
</nrties J. Wheeler, for respondent. 

-Decision by William J. Weber, Administrative Law Judge. 

CONSENT DECISION AND ORDER 

This proceeding was instituted under the Animal Welfare Act, a: 
amended, 7 U.S.C. 2131 et seq., by a complaint filed by the Ad 
ministrator, Animal and Plant Health Inspection Service, Unite* 
States Department of Agriculture, alleging that the respondent vio 
lated the regulations and standards issued pursuant to the Act, ( 
CFR 1.1 et seq. This decision is entered pursuant to the consen 1 
decision provisions of the Rules of Practice applicable to this pro 
ceeding, 7 CFR 1.138. 

The respondent admits the jurisdictional allegations in of ths 
complaint and specifically admits that the Secretary has juristic 
tion in this matter, neither admits nor denies the remaining allega 
tions, waives oral hearing and further procedure, and consents am 
agrees, for the purpose of settling this proceeding and for such pur 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Carolyn Maberry, hereinafter referred to as respondent, Is ar 
individual whose mailing address is Route 2, Dawn, MO 64638, 

2. At all times material herein respondent was licensed undei 
the Act as a Class B dealer. 

3. At the time respondent's license was issued and annual!} 
thereafter, respondent received a copy of the regulations and stand- 
ards contained in Title 9, Chapter 1, Subchapter A of the Code ol 
Federal Regulations and agreed to comply with said regulations 
and standards. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered, 

ORDKR 

Respondent shall abide by each and every provision of the 
Animal Welfare Act, as amended, and the regulations and stand- 
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ards issued thereunder, and shall cease and desist from violations 
thereof. Further, respondent is assessed a civil penalty of $500.00, 
which is hereby suspended conditioned upon her compliance with 
this order, 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 



In re: CAHNIVOHE EVOLUTIONARY RESEARCH INSTITUTE. AWA Docket 
No, 251. Decided February 24, 1986. 

Violation of Animal Welfare Act, 

Donald Tracey, for complainant. 
Kim WeUteJ'iU, for respondent. 

Decision by John A. Campbell, Administrative Law Judge, 

CONSENT DECISION AND ORDKR 

This proceeding was instituted under the Animal Welfare Act, as 
amended, 7 U.S.C. 2131 et seq., by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent vio- 
lated the regulations and standards issued pursuant to the Act, 9 
CFR 1.1 et seq.. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this pro- 
ceeding, 7 CFR 1.138. 

The respondent admits that at times material to the allegations 
of the complaint it was registered as a research facility under the 
Act and specifically admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

(1) Respondent, Carnivore Evolutionary Research Institute, the 
predecessor to Carnivore Preservation Trust, has a mailing address 
of Route 5, Box 326, Pittsboro, North Carolina 27312. 

(2) Respondent, at times material herein, was registered as a re- 
search facility under the Act. 
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ORDER 

Respondents, their agents and employees, acting directly or 
through any other person, agent, corporation or other entity, shall 
cease and desist from violating the Animal Welfare Act and the 
regulations and standards issued thereunder, and in particular, 
from selling animals without a license as required by the Act. 

In accordance with section 19 of the Act (7 U S C 2149) re- 
spondents are assessed a civil penalty in the amount of $15,000.00 
1' rom the effective date of this order, respondents shall not, di- 
rectly or through any other person, agent, corporation or other 
entity, engage in, be associated with, or derive any benefit from 
any business or activity requiring a license under the Animal Wel- 
fare Act, except with the prior written approval of the Area Veteri- 
nanan-m-Charge, United States Department of Agriculture. This 
provision shall not bar the sale or lease of property, real or person- 
al, 1101- the sale of any business entity, so long as the amount of 
compensation of such sale or lease does not depend in whole or 
jart upon income to be derived from activities subject to the Act- 
''? W 7 , h Wever ' that notwithstanding this prohibition, respond- 
ent Wanda Barnfield may apply for a license as a Class "A" dealer 
if ter one (1) year from the effective date of this Order, and any 
uch application shall be considered without regard for any ind- 
ent which gave rise to the complaint in this action. 

This order shall have the same effect as if entered after a full 
earing and shall be effective upon service upon respondents. 
Copies of this decision shall be served upon respondents. 
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The Secretary may (for such period, or indefinitely, as 
he deems necessary to effectuate the purposes of this chap- 
ter) refuse to provide, or withdraw, inspection service 
under subchapter I of this chapter with respect to any es- 
tablishment if he determines, after opportunity for a hear- 
ing is accorded to the applicant for, or recipient of, such 
service, that such applicant or recipient is unfit to engage 
in any business requiring inspection under subchapter I 
because the applicant or recipient, or anyone responsibly 
connected with the applicant or recipient, has been con- 
victed, in any Federal or State court, of (1) any felony, or 
W more than one violation of any low, other than a 
felony based upon the acquiring, handling, or distributing 
ot unwholesome, mislabeled, or deceptively packaged food 
or upon fraud in connection with transactions in food This 
section shall not affect in any way other provisions of this 
chapter for withdrawal of inspection services under sub- 
chapter I from establishments failing to maintain sanitary 
conditions or to destroy condemned carcasses, parts, meat 
or meat food products. 

For the purpose of this section a person shall be deemed 
to be responsibly connected with the business if he was a 
partner, officer, director, holder, or owner of 10 per 
centum or more of its voting stock or employee in a mana- 
gerial or executive capacity. 

The determination and order of the Secretary with re- 
spect thereto under this section shall be final and conclu- 
sive unless the affected applicant for, or recipient of, in- 
spection service files application for judicial review within 
thirty days after the effective date of such order in the ap- 
propriate court as provided in section 674 of this title. Ju- 
dicial review of any such order shall be upon the record 
upon which the determination and order are based. 



ntn aS P romul ^ ated >' ules <* Practice governing formal 
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reat Inspection Act. 7 CFR 1.130, et seq. (1985). When an adm * 
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Officer renders a decision under procedures set forth in 7 CFR 
1.145U); 

(i) Decision of the Judicial Officer on Appeal. As soon as 
practicable after the receipt of the record from the Hear- 
ing Clerk, or, in case oral argument was had, as soon as 
practicable thereafter, the Judicial Officer, upon the basis 
of and after due consideration of the record and any 
matter of which official notice is taken, shall rule on the 
appeal. If the Judicial Officer decides that no change or 
modification of the Judge's decision is warranted, the Judi- 
cial Officer may adopt the Judge's decision as the final 
order in the proceeding, preserving any right of the party 
bringing the appeal to seek judicial review of such decision 
in the proper forum. A final order issued by the Judicial 
Officershall be filed with the Hearing Clerk. Such order 
may be regarded by the respondent as final for purposes of 
judicial review without filing a petition for rehearing, 
reargument, or reconsideration of the decision of the Judi- 
cial Officer. 

The regulations further provide that if reconsideration is sought a. 
petition to reconsider the decision of the Judicial Officer shall be 
filed within 10 days after service of the decision. 7 CFR 
1.14G(a)(3J. 



A. 

In 1978 David Fenster, president and part owner of Utica Pack- 
ing Company was convicted of bribing a meat inspector. After a 
hearing on a complaint filed by USDA the ALJ ordered withdrawal 
of meat inspection services from Utica unless Fenster divested him- 
self of his holdings in the company and withdrew from manage- 
ment. Fenster appealed the decision and the Judicial Officer 
Donald Campbell, affirmed the finding of the ALJ that Utica was 
unfit to receive inspection services because a responsibly connected 
person had been convicted of a felony which went to the heart of 
the inspection program. The Judicial Officer found Fenster's argu- 
ment for leniency based on mitigating circumstances irrelevant 
and declined to consider any other circumstances in view of the 
type of felony involved. The effect of withdrawing inspection was to 
debar Utica from engaging in the meat products business so lone- 
as Fenster was associated with the company. 
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Fenster and Utica filed a complaint in the United States District 
Court for the Eastern District of Michigan pursuant to 21 U.S.C. 
67V seeking review of the final decision of the Judicial Officer. 
After reviewing the administrative record the district court grant- 
ed summary judgment affirming the decision. Utica Packing Co. v. 
Bergland, 511 F.Supp. 655 (E.D. Mich. 1981). On appeal this court 
found that the Judicial Officer erred in refusing to consider miti- 
gating circumstances. The case was remanded "to afford the Judi- 
cial Officer an opportunity to consider the mitigating circum- 
stances advanced by Fenster/' Utica Packing Co. v. Bergland, 705 
F.2d 460 (6th Cir. 1982) (Table). 

Upon remand Judicial Officer Campbell expressed strong dis- 
agreement with the decision of this court, stating "any person who 
is convicted under 18 U.S.C. 201(b) of corruptly bribing a Federal 
meat inspector is unfit to receive Federal inspection regardless of 
any mitigating circumstances." In re Utica Packing Company, 
FMIA Docket No. 35, Decision at 27 (Nov. 18, 1982) (emphasis in 
original). Because he was required to do so by this court's decision, 
Campbell did review the evidence of mitigating circumstances 
which included: possible improper conduct by the inspectors; viru- 
lent anti-Semitic remarks by one of the inspectors (Fenster is a 
Jewish survivor of the Holocaust); Fenster's serious health prob- 
lems at the time of the bribery; evidence that despite the bribery, 
Fenster wanted to operate a clean plant; and the Judicial Officer's 
finding that the bribery stemmed partly from a misunderstanding. 

As he reviewed each of the mitigating circumstances Judicial Of- 
ficer Campbell stated in his decision that, except for this court's de- 
cision, he would "give no weight to this circumstance." Neverthe- 
less, Campbell concluded: 

If mitigating circumstances must be considered, I cannot 
reasonably imagine any stronger mitigating circumstances 
than appear here. If any felon convicted under 18 U.S.C. 
20L(b) of bribing a meat inspector is fit to receive Federal 
meat inspection, then David Fenster is fit .... Id. at 28. 



1. 21 U.S.C. 674 provides: 

The United States district courts, the District Court of Guam, the District 
Court of the Virgin Islands, the highest court of American Samoa, nnd the 
United States courts of the other Territories, are vested with jurisdiction specif- 
ically to enforce, and to prevent and restrain violations of, this chapter, and 
shall have jurisdiction in all other kinds of cases arising under this chapter, 
except ns provided in section (>G7(e) of this title. 
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The Judicial Officer ordered the complaint dismissed 
with great reluctance and misgiving." Id. at 29. 



B. 



Since the Judicial Officer acts for the Secretary, the only post- 
decision proceeding open to the USDA is a petition to the Judicial 
Officer for reconsideration. Several USDA officials met shortly 
after receivmg Campbell's second opinion to consider what option 
might be available. As the brief of the Secretary in this com 

thfL,v r " vio 'T tly disagreed " with the latest ^ , 

he Judicml Officer and had "little hope of reconsideration." !. 
stead of petitioning for reconsideration immediately, these official, 
obtamed the Secretary's agreement to revoke Campbell's autho* 

o p rform any further "regulatory function" in the Utica case 

1 V r\ SU " 4 aUt n' ty ln DepUt * Assistant S retar y John J 
Fianke Jr. Appel ee's Brief at 8-9. Mr. Franke is not a lawy , 

Wch rd Da'! ^ T 6d a * udicato ^' ^"latory or legal wort 
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participated in supervision of the Utica case at the time the revoca- 
tion and redelegation took place and was the supervisor of Richard 
Davis; and Harold Reuben of the Office of General Counsel who 
also participated in supervision of the prosecution. The Secretary 
was out of Washington and did not have information available to 
make an independent decision. He accepted the recommendation of 
the others and signed the revocation and redelegation order. 

In response to requests for admission the Secretary judicially ad- 
mitted that "[o]ne of the purposes of appointing a 'second Judicial 
Officer' was to improve the Department's chances of winning a pe- 
tition for reconsideration." 

II. 

Utica and Fenster have presented a number of arguments for re- 
versal, two of which require our consideration. In the first place, 
they contend that the actions of USDA violated the Administrative 
Procedure Act, particularly 5 U.S.C. 554(d), which provides in rel- 
evant part: 

An employee or agent engaged in the performance of in- 
vestigative or prosecuting functions for an agency in a case 
may not, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency 
review pursuant to section 557 of this title, except as wit- 
ness or counsel in public proceedings. 

The plaintiffs admit that Franke performed no investigative or 
prosecuting functions in the Utica case. They argue, however, that 
the selection of Franke and Davis by officials who were involved in 
the prosecution of the case violated the prohibition against prosecu- 
tors participating or advising in the decision of the second Judicial 
Officer. The Secretary counters that there was no violation of 
554(d) since neither Franke nor Davis had prior contact with the 
Utica case and no prosecutor or investigator participated as a 
judge. 

The second basis for reversal urged by the plaintiffs is that the 
procedures followed by USDA in this case violated the due process 
guarantee of the Fifth Amendment. They assert that fundamental 
fairness was sacrificed to gain a desired decision from a hand- 
picked judge and that all appearance of fairness was "shattered." 
The plaintiffs point out that Campbell was a career employee who 
was protected under the merit system and thus immune to depart- 
mental pressures (though he had no tenure in the position of Judi- 
cial Officer), whereas Franke, a political appointee, had no job pro- 
tection and could be fired at will. In addition, they contend, the ap- 
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In USDA actually influenced the decision on reconsideration. Nor 
was there any showing that either Franke or Davis was acquainted 
with ex parte information about the case. By regulation USDA has 
specifically prohibited ex parte communications between investiga- 
tors or prosecutors and the Judicial Officer: 

(a) At no stage of the proceeding between its institution 
and the issuance of the final decision shall the Judge or 
Judicial Officer discuss ex parte the merits of the proceed- 
ing with any person who is connected with the proceeding 
in an advocative or in an investigative capacity, or with 
any representative of such person; Provided, That proce- 
dural matters shall not be included within this limitation; 
and Provided further, That the Judge or Judicial Officer 
may discuss the merits of the case with such a person if all 
parties to the proceeding, or their attorneys have been 
given notice and an opportunity to participate. A memo- 
randum of any such discussion shall be included in the 
record. 

7 CFR 1.151(a). 

In Grolier Inc. v. Federal Trade Commission, 615 F.2d 1215, 1220 
(9th Cir. 1980), the court stated the intention of Congress in adopt- 
ing 554(d) as follows; 

We conclude that by forbidding adjudication by persons 
''engaged in the performance of investigative or prosecut- 
ing functions," Congress intended to preclude from deci- 
sionmaking in a particular case not only individuals with 
the title of "investigator" or "prosecutor," but all persons 
who had, in that or a factually related case, been involved 
with ex parte information, or who had developed, by prior 
involvement with the case, a "will to win." 

[1, 2] The focus under 554(d) is on the past involvement of the ad- 
judicator. Under the peculiar facts of this case we include ^both 
Franke and Davis within the term "adjudicator" or "judge" be- 
cause of Franke's obvious reliance on Davis in all matters legal. In 
order for 554(d) to cause disqualification where the adjudicator 
was not actually a prosecutor or investigator in the case or a factu- 
ally related one, the person challenging his right to adjudicate has 
the burden of showing that some past involvement has acquainted 
him with ex parte information or engendered in him an unjudge- 
like "will to win." Id. at 1221. Though the "redelegation ol 
Franke as Judicial Officer was invalid for other reasons, the plain- 
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tiffs did not make this showing and we do not believe the move 
lated the Administrative Procedure Act. 



IV. 
A. 



The Secretary does not quarrel with the indisputable fact 
Anglo-American law does not permit anyone to be the judge of 
own case. As least since Lord Coke's decision in Dr. Bonham's Co$e* 
8 Rep. 114a (C.P.1610), this has been the rule. The Secretary also 
recognizes that Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 I,j3d- 
749 (1927), established the principle that it violates due process for 
a judge to have a direct and substantial interest in the outcome of 
a case before him. However, the Secretary argues that these princi- 
ples were not involved in the removal of Campbell and the appoint- 
ment of Franke, since Franke was not a party and was not shown 
to have any interest in the outcome of the case. 

The Secretary places principal reliance on Marcello v. Bonds, M$ 
U.S. 302, 75 S.Ct. 757, 99 L.Ed. 1107 (1955), in arguing that the clue 
process rights of Fenster and Utica were not violated in the 
present case. Marcello involved proceedings under 242(b) of the 
Immigration and Nationality Act of 1952, 8 U.S.C. 1252(b} The 
petitioner charged that the proceedings violated due process be- 
cause _they failed to provide for a fair and impartial hearing. Tlie 
objection was that the special inquiry officer who conducted the de- 
portation proceedings was subject to the supervision and control of 
officials m the Immigration Service charged with investigative and 
prosecuting functions. Rejecting this claim, the Court stated; 

The contention is without substance when considered 
against the long-standing practice in deportation proceed- 
ings, judicially approved in numerous decisions in the fed- 
eral courts, and against the special considerations applica- 
ble to deportation which the Congress may take into ac- 
count in exercising its particularly broad discretion in im- 
migration matters. 



The Supreme Court affirmed in Withrow v. Larkin 421 IIS V, 
46, 95 act. 1456, 1464, 43 L. Ed ,2d 712 0975), tha t fte due pfocot 
requn-ement of a fair trial in a fair tribunal "applies to admaTtr 
.ve agencies which adjudicate as well as to courts " (CitatS , o ir 
ted). Nevertheless, the Court distinguished cases wh 7e thTp I" 
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bility of actual bias is "too high to be constitutionally tolerable" 

from normal administrative adjudication: 

The contention that the combination of investigative and 
adjudicative functions necessarily creates an unconstitu- 
tional risk of bias in administrative adjudication has a 
much more difficult burden of persuasion to carry. It must 
overcome a presumption of honesty and integrity in those 
serving as adjudicators; and it must convince that, under a 
realistic appraisal of psychological tendencies and human 
weakness, conferring investigative and adjudicative powers 
on the same individuals poses such a risk of actual bias or 
prejudgment that the practice must be forbidden it the 
guarantee of due process is to be adequately implemented. 

Id. at47.95S.Ct. at 1464. 

H. 

[3] There can be no doubt that the requirement of separation of 
functions is relaxed in administrative adjudication. However me 
requirement of a fair trial before a fair tribunal has not been elimi- 
nated. Withrow v. Larkin. This concept requires the appearance o 
fairness and the absence of a probability of outside influences on 
the adjudicator; it does not require proof of actual partiality. 

In Amos Treat & Co. v. Securities and Exchange Commission 3Gb 
F.2d 260 (B.C. Cir.1962), the court considered a challenge to a 
former division director of the SEC participating after his appo nt- 
ment as a commissioner in a case in which he had I pnoi involve 
ment. The dual role of the commissioner was ch allenged both 
under the APA and on due process grounds The decision _ was 
based on due process considerations. Id. at 267. p\^ 
termme the application of due process to adrninistrati ve adjud ica 
tions the court quoted Hannah v. Larch*, 363 U.S. 420, 442, 80 S.Gt. 
1502 f 1514, 4 L.Ed.2d 1307 (1960): 

'Its exact boundaries are undefinable, and Ite , contot 
varies according to specific factual contex ts_ Thus when 
governmental agencies adjudicate or make bmdmg deter 
minations which directly affect the legal rights of indmd_ 
uals, it is imperative that those a g encie %^ 
dures which have traditionally been associated with 

dicial process." 



306 F.2d at 263 (footnote o. The 
judicial proceedings must entail, at the very 
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quoting In re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623 625 W 
L.Ed. 942(1955): ' " 

"A fair trial in a fair tribunal is a basic requirement of 
due process. Fairness of course requires an absence of 
actual bias in the trial of cases. But our system of law has 
always endeavored to prevent even the probability of un- 
fairness," 

306 F.2d at 263. Hannah was a civil rights case and Murchison was 
a criminal case, yet the court turned to them for guidance in deter- 
mining what process is due in administrative proceedings of a judi- 
cial or quasi-judicial nature. 

[4] We believe this is a case where the plaintiffs have shown the 
risk of unfairness to be "intolerbly high." Every disappointed lili- 
gant would doubtless like to replace a judge who in the regular 
course of his or her duties has decided a case against the litigant 
and present a motion for a new trial or for reconsideration to a dif- 
ferent judge of his own choosing. All notions of judicial impartial, 
ity would be abandoned if such a procedure were permitted. 

There is no guarantee of fairness when the one who appoints a 
judge has the power to remove the judge before the end of proceed- 
ings for rendering a decision which displeases the appointer. Yet 
that is exactly what occurred in this case. Campbell was appointed 
Judicial Officer long before the Utica case arose, and considered 
the case in the normal course of his duties. When Campbell ren- 
dered a decision in the case with which USDA "violently dis- 
agreed," officials of the department unceremoniously removed him 
and presented a petition for reconsideration to their hand-picked 
replacement. 

It is of no consequence for due process purposes that Fenster nud 
Utica were unable to prove actual bias on the part of Franko or 
Davis The officials who made the revocation and redelegation deci- 
sion chose a non-career employee with no background in law or nd- 
judicatxm to replace Campbell. They assigned a legal advisor to the 
new Judicial Officer who worked under an official who was directly 
involved m prosecution of the Utica case. Such manipulation of a 
judicial, or quasi-judicial, system cannot be permitted. The due 
process clause guarantees as much. As the court stated in D.C. Fed. 
^' 2**** V ' Volpe > m F ' 2d 1281, 1246-17 

ted> * 5 u>s< 1030 ' 92 s ' ct 1290 ' i L - Et1 - 2 " 
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With regard to judicial decisionmaking, whether by court 
or agency, the appearance of bias or pressure may be no 
less objectionable than the reality. 

V. 

Nothing in this opinion should be perceived as minimizing the 
seriousness of Fenster's criminal activities. Bribing an inspector 
does strike at the heart of the meat inspection program and cannot 
be tolerated. As we wrote in our earlier unpublished opinion in this 
case: 

The more closely the conduct strikes to the policies of 
the Federal Meat Inspection Act, the more likely it alone 
will support a determination of unfitness regardless of the 
mitigating facts present, See Wyszynski Provision, Co., Inc. 
v. Sec. of Agriculture, 538 F.Supp. 361, 364 (E.DPa.1982). 
Judicial Officer Campbell properly concerned himself with the 
nature of Fenster's criminal activities and the possible harm to the 
public which could flow from them. It is not certain that Campbell 
properly construed this court's remand order in considering miti- 
gating circumstances. However, that is not the issue presently 
before us. Whether the Judicial Officer was correct or incorrect in 
his application of the law, the Secretary's efforts to change the 
result by the methods described in this opinion cannot be permit- 
ted to succeed. 

The judgment of the district court is reversed, and the case is re- 
manded with directions to remand it to the Secretary for re-entry 
of Judicial Officer Campbell's order dismissing the complaint 
against Utica and Fenster, 
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DISCIPLINARY DECISIONS 

In i'e: THE BIG (f O" HAMBURGER Co. INC. FMIA Docket No. 93. l}^ 
tided January 9, 1986. 

Yiulntion of the Federal Meat Inspection Act. 

Jam Ruley, for complainant. 

Wiliiam Condon, New York, N.Y., for respondent. 

Decision by Edward H. McGrail, Administrative Law Judge. 

STIPULATION AND CONSENT DECISION 

These are proceedings under Title I of the Federal Meat Inspec- 
tion Act (FMIA) as amended (21 U.S.C. 601 et seq.) to withliQij 
and deny inspection services under the above acts to the respond- 
ent. These proceedings were initiated by a complaint filed on Sep. 
ternber 9, 1985, by the Administrator of the United States Depart- 
ment of Agriculture's Food Safety and Inspection Service. Respond- 
ent filed its answer to the complaint on October 4, 1985. 

The parties have agreed that these proceedings should be termi- 
nated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulation; 

1. For purposes of this stipulation and the provisions of the 
Consent Decision only, respondent admits all of the jurisdiction a I 
allegations set forth herein, admits the findings of fact set out 
below, and waives; 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or ba^e= 
thereof; and 

(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of this decision. 

2. Respondent waives any action against the United States De- 

lT A ffl tUl ' e : Undei ' the EqUal Access to J*fca Act of 
Pub L. 96-481, which went into effect October 1, 1981 for 
fees and other expenses incurred by Respondent in connection with 
this proceeding. 

3. This Stipulation and Consent Decision are for settlement 
purpose m this proceeding only and do not otherwise constitute an 
admission or denial by respondent that it has violated the regula- 
tions or statutes involved. e 
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FINDINGS OF FACT 



I 

Respondent, at all times material, was a company which operat- 
ed a meat processing establishment in Brooklyn New York and 
was a recipient of meat inspection services under Title I < 1 tne 
FMIA. The respondent's mailing address is 218 Kmckerbookei 
Avenue, Brooklyn, New York. 

On or about June 14, 1985, in the United States District Court 
for the Eastern District of New York, the respondent was convicted 
of knowingly and willfully transporting in commerce meat tood 
products of beef, which were capable of use as human food, and 
which were adulterated and misbranded in violation ol the *mm. 

CONCLUSION 

Inasmuch as the parties have agreed to the provisions set forth 
m the following Consent Decision in disposition of this proceeding, 
such Decision will be issued. 

ORDER 

Inspection services under Title I of the FMIA are withhelc 1 from 
and denied to the respondent, its successors, affiliates and ^assign 
ees for a period of one year. However, said withholding and dema 
shall be suspended and held in abeyance and inspection seme 
shall be provided to respondent so long as, in addition to all other 
requirements of inspection: ^nonnrt 

1. Respondent does not manufacture, handle, sell or ranspo 
any ground meat item which contains any added water b Anders or 
extenders except as provided in special condit.ons numbei 2 and 
of this order and 9 CFR 319.15 (a) and (b). 

2 After the effective date of this stipulation and consent dec, 
sion, the respondent may handle, sell and transport ^'^ lemaim g 
inventory of ground meat items containing partia y 
fatty tissue, provided that all such activity shall cease at close 

business on February 28, 1986. transport 

3. Respondent may manufacture, handle, sell ] *"n P 
ground meat items containing textur zed vegetable proton w 
water in quantities adequate to facilitate mixing, provided 
products are properly *^^^ or store at the 



4. Respondent does not P^f^''urized vegetable pro- 
cial establishment any item, other than textumed veg 
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tein, which could be used as an extender or binder in an uncooked 
meat food product. 

5. Respondent maintains the inventory of texturized vegetable 
protein in a controlled or secured area of the plant. 

6. Respondent maintains complete records of all transactions 
concerning the texturized vegetable protein including inventory 
with dates and amounts received as well as amounts used arid 
amounts of the product which the additive was used in. 

7. Respondent does not accept or receive product returned clue 
to its condition or the condition of the box or container without 
prior notice to and supervision by the on-site U.S.D.A. Inspector. 

8. Respondent does not process, recondition, wash, trim or sep- 
arate any off-condition product without the knowledge and auporvi- 
sion of the USDA Inspector. 

9. Respondent does not process, handle, or store custom exemnt 
products or game, whether for customers, employees, the owner 
mends or relatives, ' 

10. Respondent maintains full, complete, accurate and appro- 
priate written records of its business activities. 

,u IJ' ^P* 61 * make s * detailed semiannual written report to 
Yn\ M ^ , P Ultry Ins P ection Office'B Area Supervisor, New 
York, New York, concerning its adherence to this Stipulation and 

TvfTT W1 1 a C Py t0 the establi shment's Inspector I n 
ige. The first such report is due July 1, 1986 

12 Respondent does not knowingly hire or permit the employ- 

M! th? Pmr* W M h f been C nvicted Of an * violations of tlie 
FMIA, the PPIA, similar State and local food safety laws or of any 
crime of moral turpitude. y 

13 Respondent makes a request to the establishment's insnec- 
; or that any of its formulations and labels containing addil CS 
>ther than water and texturized vegetable protein be reminded 

ton Sei . vl ce upon a finding by appropriate national headquartcra 
staff of a violation of any special condition set forth in paraS 
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In re: SIXTY-SIX PACKING Co. INC. FMIA Docket No. 87. Decided 
January 24, 1986. 

Violation of the Federal Meat Inspection Act. 

Kris fkejiri, for complainant. 
Respondent, pro se. 

Decision by Edward H. McGrail, Administrative Law Judge. 

STIPULATION AND CONSENT DECISION AND ORDER 

This is a proceeding under the Federal Meat Inspection Act 
(FMIA), as amended (21 U.S.C. 601 et seq.\ and the applicable 
Rules of Practice (9 CFR 335.1 et seq.\ to withdraw federal meat 
inspection service from Sixty-Six Packing Company, Inc. This pro- 
ceeding was commenced by a complaint filed on April 24, 1985, by 
the Administrator of the Food Safety and Inspection Service (FSIS), 
United States Department of Agriculture (USDA), who is responsi- 
ble for the administration of federal meat inspection services. The 
parties have agreed that this proceeding should be terminated by 
the entry of the consent decision set forth below and have agreed 
to the following stipulations: 

1. For purposes of this stipulation and the provisions of this 
Consent Decision only, Sixty-Six Packing Company, Inc., hereafter 
referred to as the respondent, admits all of the jurisdictional alle- 
gations of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review or to otherwise chal- 
lenge or contest the validity of this decision. 

2. This Stipulation and Consent Decision are for settlement 
purposes in this proceeding only and do not otherwise constitute an 
admission or denial by the respondent that it violated the regula- 
tions or statutes involved. TianA A 

3. The respondent waives any action against the USDA under 
the Equal Access to Justice Act of 1980, (5 U.S.C. 504 et seq.) i for 
fees and other expenses incurred by the respondent in connection 
with this proceeding. 

FINDINGS OP FACT 

1. Respondent is now, and at all times material herein, a corpora- 
tion organized and existing under the laws of New Mexico and op- 
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more than one violation of any law, other than a felony, based 
upon the acquiring, handling, or distributing of unwholesome, mis- 
labeled or deceptively packaged food, or fraud in connection with 
transactions in food; and . 

(b) Immediately terminates its connection with any such in- 
dividual when that individual's conviction becomes known. 

3. Respondent does not accept or receive any returned product 
due to its condition or the condition of the carton or container 
without prior notice to, and approval by, the on-site USDA Inspec- 
tor. . 

4. Respondent does not handle, process, separate, wash, trim, 
recondition, or rework any returned or off-condition product with- 
out prior notice to and approval by the on-site USDA Inspector. 

5. Respondent does not relabel any meat or meat food product 
without prior notice to, and approval by, the on-site USDA Inspec- 
tor. 

G. Respondent does not process, handle, or store custom exempt 
product or game animals, whether for customers, employees, 
friends, relatives, owners, directors or managers of Sixty-Six Pack- 
ing Company, Inc., or others. 

7. Respondent maintains full, complete, and accurate written 
records of all business activities applicable to the Federal Meat In- 
spection Act. 

8. Respondent makes a detailed semi-annual written report to 
the Meat and Poultry Inspection Office's Area Supervisor, located 
at: Gil East 6th Street, Room 401, Austin, Texas 78701, concerning 
respondent's adherence to this Stipulation and Consent Decision. A 
copy of this report will be provided to the establishments UbUA 
Inspector In Charge. These semi-annual reports will be due on July 
1 and December 1 of each year of probation. 

// 

The term violate, as used in paragraph 1(1) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, it ap- 
pealed), or upon a final decision in a formal adjudicatory pioceed- 
fng before the Secretary (or upon affirmation of the Secary de- 
cision, if appealed), and if it is found that there is 
Uon of any term of this Order, the ^ 
and denial of inspection service under Title I of the 
terminated and denial will become effective 
shall not preclude the referral of any such violation to the 
ment of Justice for possible criminal or civil proceedings. 
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The special conditions set forth in paragraphs 2 through 8 shall 
be applicable for a period of (4) four years. During this (4) fou 
period from February 23, 1986, to February 23, 1990, the Secreta y 
shall have the right to summarily withdraw inspection servi e 
upon a finding by appropriate national headquarters staff of a via- 
lation of any special condition set forth in paragraphs 2 throueli 8 
Any summary withdrawal of inspection service shall be subjec to 
respondents right t^ L --- ... , , . J ^ lu 



This Consent Decision and Order will become effective 
" Admlni5trative Law J ^* <"d filed with 



nn' ' FMIA 
Docket No. 14. Decided February 20, 1986. 



Act & Poul,, y 



Harold J. Heuben, for complainant, 
Michael F. Weiike, For respondent. 

Decision by William J. Weber, Administrative Law Judge. 

STIPULATION AND CONSENT DECISION AND ORDEH 



ecton Act PHA ' " 



States DepaLe oftgLutu^TulDA^ ^' ViC6 (FSIS) ' U " ital 
the administration of federaTmeat and l f " reS P nsible 



(a) Any further procedural steps; 
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(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 

thereof; and . , , 

(c) All rights to seek judicial review or to otherwise chal- 
lenge or contest the validity of this decision. 

2. This Stipulation and Consent Decision is for settlement pur- 
poses in this proceeding only and does not otherwise constitute an 
admission or denial by the respondent that it violated the regula- 
tions or statutes involved. TTOT^A ,w 

3. The respondent waives any action against the USDA unaei 
the Equal Access to Justice Act of 1980 (5 U.S.C. 504 et seqlto 
fees and other expenses incurred by the respondent in connection 
with this proceeding. 

FINDINGS OF FACT 

1. Respondent is an applicant seeking to operate a meat Pess- 
ing establishment located at 1376 Market Street, Lmwood, Pennsyi- 

vania 19061. i?^^*.! 

2. On or about March 5, 1985, respondent applied for Federal 
meat and poultry products inspection services unde r Title I o t the 
FMIA and under the PPIA, at the above-named establishment, ihe 
application listed Mark S. Perry as the President, Secretary and 
Treasurer of respondent. . . 

3. Mark S. Perry is now, and at all times material he em was, 
listed as the only individual responsibly connected with the 
spondent's proposed operation. _ , 

4. Mark S. Perry formerly was the General Manager of the 
Summit Beef Company (hereinafter Summit) ^ e L^ t 
essing establishment, which was located at 1376-1378 Maiket 

Street, Linwood, Pennsylvania. Victor 

5. On December 19, 1984, Administrative Law Judge Vic o, 
Palmer issued an Order indefinitely withdrawing .inspector sem e 
under Title I of the FMIA from Summit. Th ' s f "^ffi. 
denied and withheld such inspection service ^ "^ cor . 
cers, directors, successors and assigns, directly o, through any 
porate or other device, for an indefinite period of time. 

CONCLUSIONS 



Inasmuch as the parties have agreed to the 
in the following Consent Decision in dispositic 
such Order will be issued. 
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ORDER 

Inspection services under Title I , 
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coming meat and meat food products will be checked for condition 
upon arrival. Any product of questionable condition will be held toi 
inspection by the assigned inspector before use. All daily reviews 
shall be recorded in a hardbound Log Book, including but not limit- 
ed to, the date, time, name of Designee conducting the review, the 
findings, suggestions and/or corrective action taken, and initialed 
by the Designee. Entries pertaining to incoming meat will include 
source, condition, and time received. The Log Book shall be avail- 
able for review by USDA personnel; and 

7. Respondent's Designee shall immediately notify the UbUA on- 
site inspector of any operational or sanitation deficiencies that 
would or have caused work stoppage and corrective actions taken 
during the daily reviews; and 

8. Respondent shall not prepare, handle or store custom exempt 
articles or game, whether for customers, employees, the ownei, 
friends or relatives; and 

9. Respondent shall not accept or receive any returned product 
due to its condition or the condition of the carton or container 
without prior notice to, and approval by, the on-site USDA inspec- 

tor; and , , . 

10. Respondent shall not handle, prepare, separate, wash, trim, 
recondition, or rework any returned or off-condition product with- 
out prior notice to, and approval by, the on-site USDA mspectoi, 



. Respondent shall maintain full, complete, and accurate ^writ- 
ten records of all other business activities applicable to the FMIA 
and the PPIA, which are available for review by USDA personnel, 



. Respondent shall make a detailed semiannual written report 
to the Meat and Poultry Inspection Office's Area Supervise* Foit 
Washington, Pennsylvania, concerning its adherence tc .this btrpu 
lation and Consent Decision with a ^ * ^*^ I ^ g 
specter. The first such report is due July 1,1988. All flowing 
semiannual written reports shall be submitted to the Area Supenu 
sor on June 1 and December 1 of each calendar year that this Con 

sent Decision and Order is effective; and 

18. Respondent shall afford duly authorized pe ^ nnel of 

USDA an opportunity to examine and to copy all s ^ ^. 

ports, and other documents required of the respondent in this Con 

sent Decision and Order. 
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The Consent Decision and Order shall hccome cfi< 
being signed by an Administrative Law Jud^c mid tilt 
Hearing Clerk. 
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In re: PIETER VANDER ZWAN. P&S Docket No. 6512. Decided Janu- 
ary 2, 1986, 

Engaging in business while insolvent. 

Thomas C Heinz, for complainant. 
Richard G. Anderson, for respondent. 

Decision, by Edward H. McGrail, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers an d Stockyards 
Act (7 U.S.C. 181 et seg.) by a complaint filed by ^ ^ 
tor, Packers and Stockyards Administration, United States Uepait 
ment of Agriculture, alleging that the respondent s financial condi- 
tion does not meet the requirements of the Act and that the re- 
spondent wilfully violated the Act and the regulations issued theie- 
under (9 CFR 201.1 et *.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegation ^ > n P ara 
graph 1 of the complaint and specifically admits that the .Seaetwgr 
has jurisdiction in this matter, neither admits nor denies 
maining allegations, waives oral hearing and further 
and consents and agrees, for the purpose of setthng this 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Pieter Vender Zwan, doing business as Vander Zwan Livestock 
Commission Company and Vander Zwan Dairy Sates Yar i, herein 
after referred to as the respondent, is *n individual who* 3 busmes 
mailing address is 14380 Euclid Avenue, Chmo, California 91710. 

2. The respondent is, and at all times material herein wa* 
Ca) Engaged in the business of a market agency, selling 

stock in commerce on a commission basis; 

(b) Engaged in the business of a dealer, buying and selling live 
stock in commerce for his own account; and 

Cc) Registered with the Secretary of ^^"L nd as 
agency to !ell livestock on a commission basis m commerc e and a 
a dealer to buy and sell livestock in commerce for his own accou 

CONCLUSIONS 

The respondent having admitted the juris facts andjhe 
parties having agreed to the entry of this decision, 
will be entered. 
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ORDKR 



Respondent Pieter Vander Zwan, individually or through anv 
corporate or other device, shall cease and desist from: ' * 

1. Engaging in the business of a market agency or deal,.,- w hji, 
his current liabilities exceed his current assets; 

2. Failing to deposit in any Custodial Account for Shi,, 1 
Proceeds within the time prescribed in section 201.42(c) of U X 
nations 9 CFR 201.42(0), amounts equal to the pro eods t & 
ble from the sale of consigned livestock; 

3. Failing to otherwise maintain any Custodial Account fa 

uonioi^ ;r. eds in 1 strict conformity with the M - 

tion AI1.42 of the regulations (9 CFR 201.42); 

stock;' Faili " g t0 Pay ' Whe " dU6 ' the ful1 pm ' chase P ric !' live- 

5. Failing to pay the full purchase price of livestock; 
cient funl 1 ? t 6 ^ ! n P f ment f01 ' Uvestock without h"vll( Hum- 



elimted Id t fh U T ** 8hlpp8B< Proceeda "' " 



of 



shall be served on the parties. 
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In re: JAMES E. CHAPMAN. P&S Docket No. 6604. Decided January 
2 t 198G. 

Violation of bonding requirements. 

Roberta Sicartzentlruber. for complainant. 
Respondent, pro se. 

Decision by Edward H. McGrail, Administrative Law Judge, 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 U'K S^ui.i et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 C*K 

1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. James E. Chapman, hereinafter referred to as the respondent, 
is an individual whose business mailing address is Koute 4 tfox 
185F, Terry, Mississippi 39170. , 

2. The respondent is, and at all times material herein was, 

(a) Engaged in the business of buying livestock m commerce on 

a commission basis; and j M i or . t n 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 

ORDER 

James E. Chapman, his agents and ^'**^_ 
through any corporate or other device, in connection w In his busi 
ness fubj^ to the Packers and Stockyards Act, shall cease and 
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desist from engaging in business in any capacity for which bond 
.srequn-ed under the Packers and Stockyards Lt, as am n 
supplemented and the regulations, without filing and mainWnfo 
an adequate bond or its equivalent, as required by the Act nml tl, 
regulations. a tlie 

Respondent is suspended as a registrant under the Act until he 
oomph* fully with the bonding requirements under the A n , 
the regulations. When respondent demonstrates that he is in 
cornphance with such bonding requirements, a supplemental onto 
will be issued m th,s proceeding terminating the suspension, 

" JllT- " CG 7 ith Section 312(b) of the Act f? U.S.C. 2lS(b, iv 

. ^ c . vii penalf . y .^ ^^ 



of this decision shall be served on the parties. 



In ..JAMES E. SUHR. P &S Docket No. 6528. Decided January G, 

Violation of bonding requirements. 

Jary M. Hochberg, for complainant. 
Respondent, pro se. 

Decision by Dorothea A. Bake,, Administrative Law Judge. 

CONSIONT DECISION 

AcM^USctm^ 8 in fK Uted U " der thC Packers and Stocky,,* 






forsuch 
Ihe eomplamant agrees to the entry of this decision 
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FINDINGS OF FACT 

1. James E. Suhr, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 500 Atlantic Street, 
Walnut, Iowa 51577. 

2, Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account under his own name and 
under the trade name of Western Cattle Company; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 

ORDER 

Respondent James E. Suhr, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. , 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b, re- 
spondent is assessed a civil penalty in the amount of Seven Hun- 
dred Fifty Dollars ($750.00). . 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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ORDER 



Respondent Doug Welch, his agents and employees directly or 
indirectly, through any corporate or other device, shall cease ana 

desist from: _ , . ^ tl .u; r v, 

1. Engaging in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person in 
connection with the purchase or sale, on a commission basis or oth- 
erwise, of that person's livestock; . 

2. Entering into, continuing in, or cooperating m any a"ange- 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission basis, or any em- 
ployee or agent or such market agency for the purpose of P^chas- 
ing consigned livestock at less than its fair or true market *due. 

3. Entering into, continuing in, or cooperating in any a riange 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission bas.s 01 ^ any em 
ployee or agent of such market agency, which would enaWeudh 
market agency, employee or agent to engage in any act or piactice 
which operates or would operate as a fraud or deceit upon the con 
signers of livestock to such market agency; arrfln jrp- 

4. Entering into, continuing in, or cooperating in any & 
merit, agreement, understanding or course of bumnessw* any 
market agency selling livestock on a commission basis, or any em 
ployee 01 agent of such market agency, to split or <*e <* 
In any profits derived from the resale of livestock purchased fiom 
consignments to such market agency; , 

6 Entering into, continuing in, or cooperating *** 
ment, agreement, understanding or course of business 
market fgency buying livestock on a <*^ 
ployee or agent of such market agency, which w 
market agency, employee or agent to engage >* 
which operates or would operate as a fraud or deceit up 
market agency or its customers or principals; and ange . 

6. Entering into, continuing in, or cooperati ng m any ar, a g 
ment, agreement, understanding or course of J"^ em- 
market agency buying livestock on a ^f^^^^re 
ployee or agent of such market agency to ** oMrt**rw 
in any profits derived from the sale of livestock sold 
on a commission basis for such market agenc :y. ^ ^ 

Respondent Doug Welch is suspended as a registiant 
Act for a period of six (6) months. 2ig(b)) re _ 

In accordance with section 8120>) <* m the amount of 
spondent Doug Welch is assessed a civ nalt in 
Ten Thousand dollars ($10,000.00). 
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The provisions of this Order shall become effective on 
day after service of this Order on the respondents. 
Copies of this decision shall be served upon the partie.s. 



In re; JIMMIE A. BROWN. P&S Docket No. 6505. Decided Jamrr 
1986. 

Violation <if bonding requirements. 

P t -ter V. Train, for complainant. 

TiMen I', Wright. Ill, Fayelleville, AK, for respondent. 

Decision by William J. Weber, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stock v .= 
Act 17 U.S.C. 181 et seq.) by a complaint filed by the Adnmr- 
tor, Packers and Stockyards Administration, United States Ifc- 
ment of Agriculture, alleging that the respondent wilfully viol .- 
the Act and the regulations issued thereunder (9 CFR "fi 201 1 
sec;,). This decision is entered pursuant to the consent decision P 

1 S f PmCtiCe aPPllCable t0 this Preceding ?7 C 



Respondent admits the jurisdictional allegations in par< 
of the complaint and specifically admits that the SecreLr 

" 



. and c 

agrees to the entry of this decision. 

FINDINGS OF FACT 



f erred to as the . 

souri 64840. ^ 1S R ute ^ Box 293 A, Diamond, Mi 



was: 

and 



a n , 

<> a commission basis' and ff IiveSt ck in """c-rr 
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CONCLUSIONS 

Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will 
be entered. 

ORDER 

Respondent Jimmie A. Brown, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from; 

1. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations; and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions in connection with his 
operations subject to the Act, including purchase and sale invoices 
which show the true and correct purchaser or seller of the live- 
stock, scale tickets, check-in or receiving tickets, and a cash re- 
ceipts and disbursements journal. 

Respondent is suspended as a registrant under the Act for a 
period of ninety (90) days and thereafter until such time as he com- 
plies fully with the bonding requirements under the Act and regu- 
lations and demonstrates that he is no longer insolvent as required 
by the order issued in P. & S. Docket No. 5474. When respondent 
demonstrates that he is in compliance with the bonding require- 
ments and that he is no longer insolvent, a supplemental order win 
be issued in this proceeding terminating the suspension atter tne 
expiration of the 90-day period. . 

The provisions of this order shall become effective on the sixtn 
day after service of this order on respondent. 
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No. 6581. Dedded Jam|ar> , 

Viol f bonding requirements. 



Decision by 
y 



W &} 

W. Palmer, Administrative Law Judge. 

CONSENT DECISION 



, Packers and BZ^^ filed by the Admfn. 
of 



reat h 

Act and the regulations st, J t \ resp0n , dent wilf "y vWrtcd 
.! This decision is entered n, ( ? ereund " CPR 201.1 a 
v. f ic s of the Rules rf^L^! mt kl to the conse t decision PB . 
1.138). r ' actlce a PPhcable to this proceeding (7 FS 



an,r s in para- 

has jurisdiction in th ","? ^'^ admits that the Sec,4n 
amin g allegation ^ . neither admits nor denies the ^. 

and consents and agrees fo, rtl ' lng and further Pcc,lun, 

d for such purpose ol to tt T^^ Settling this P 1 
T fe complainant agrees' to tt ^ f this decision ' 
agrees to the entry of this decision. 

f'NBINOSOFPACT 



"W address is Route 2 B " 1181 Wh Se bushlcss "' ai 



and sell livestock in comme^? f- Agriculture a denier to 

Or " ls own account. 
CONCLl 



be entered. ent ^ of th decision, such decision 



R , 

Despondent Doyl 

ness , n ceage and 



ceage and 
apac,t y for whlch bonding ^ 
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under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Dollars ($1,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 



In re: CORPORATE CAPITAL COMPANY, INC., and JOHN F. MCNEELY. 
P&S Docket No. 6438. Decided January 10, 1986. 

Violation of the I'&S Act. 

Stephen Ltipttfclh, for complainant. 
Respondent, pro sc. 

Decision by William J. Weber, Administrative Law Judge, 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act. This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceed- 
ing (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Corporate Capital Company, Inc., herein referred to as the cor- 
porate respondent, is a Nevada corporation with its principal place 
of business located at Los Angeles, California. Its business mailing 
address is 4151 Cromwell Avenue, Los Angeles, California JulWf. 

2. The corporate respondent, at all times material herein, was: 
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such deposits or payments to the owners if respondents fail to 
comply with the terms and conditions of such agreement; and 

7. Entering into an agreement with any person to lease live- 
stock where such agreement contains false, invalid or misleading 
provisions, statements or promises or where such agreement is m 
direct conflict with the respondents' rights or interests in the live- 



r 

The respondents are prohibited from operating subject to the Act 
for a period of ten (10) years. . 

The provisions of this order shall become effective on the sixtn 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 



In re: GLEN L. SCHULTZ. P&S Docket No. 6582. Decided January 13, 

1986. 
Violation of bonding requirements. 

Stephen Lupareifo, for complainant. 
Respondent, pi-o se. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers an d Stockyards 
Act (7 U.S.C. 181 et se Q .) by a complaint filed **?***% 
tor, Packers and Stockyards Administration, United States Depart 
ment of Agriculture, alleging that the responden wilfully violated 
the Act and the regulations issued thereunder (9 CFR fc jOU.i et 
?.). This decision is entered pursuant to the consent de cision pio 
visions of the Rules of Practice applicable to this proceeding (7 CTK 

^respondent admits the jurisdiction^ a Hegations in 
graph I of the complaint and specifically admits that the .e 
has jurisdiction in this matter, neither adnute 



maining allegations, waives oral hearing and tote 
and consents and agrees, for the purpose of settling this 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. G!en L. Schultz, hereinafter referred to J 
an individual whose business address is R.R. # 
162-A, Watertown, Wisconsin 53094. 
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2. Respondent is, and at all times material herein was- 

(a) Engaged in the business of a market agency buying live 
stock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a 

basis. 



CONCLUSIONS 
nl 1 ; eSP " dent hav!n S admitted * the jurisdictional facts and 

to the entry f this 



ORDER 



Respondent Glen L. Schultz, his agents and employees, dircctl 
or through any corporate or other device, shall cease and de ! 
from engaging m business in any capacity for which bonding i, K 
qm ed under the Packers and Stockyards Act, without filing 

~ a 



Section 312(b) of the A( =t W U.S.C. 



ies of this decision shall be served upon the parties. 



In ^JOSEPH ElCH . P&s Docket NQ ^ ^.^ ^^ ^ 

Violation of IheP&S Act. 

Roberta Suiartzendnber, for complainant 
Respondent, prose, 

Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 
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the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision, 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Joseph Eich, hereinafter referred to as the respondent, is an 
individual whose business mailing address is R.R, #3, Mendota, Il- 
linois G1342. 

2. The respondent at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock In commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 

ORDER 

Respondent Joseph Eich, directly or through any corporate or 
other device, in connection with his operations subject to the Pack- 
ers and Stockyards Act, shall cease and desist from; 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when ore- 
sen ted; 
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In re: HORACE W. McCuRDY, P&S Docket No. 6641 Decide i 
ary 16, 1986. ' <tim 

Violation of the P&S Act. 

Stephen Lnparsllo, for complainant. 
Respondent, prose, 

Decision by Edward M. McGrail, Administrative Law Jitd^-. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stoukviird' 
Act (7 U.S.C. 181 et seq.) by a complaint filed by the Admin'toni 
tor, Packers and Stockyards Administration, United Stato.s lW irt 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CPU ail ] t -| 
seq.). This decision is entered pursuant to the consent dccUm jm.- 
visions of the Rules of Practice applicable to this proceeding (7 (V|| 
S 1.138). 

The respondent admits the jurisdiction^ allegations in pan- 
graph I of the complaint and specifically admits that the Siuwliirv 
has jurisdiction in this matter, neither admits nor denim tlu< iv- 
maimng allegations, waives oral hearing and further pracwliire 
and consents and agrees, for the purpose of settling this prmilm fi ' 
and for such purpose only, to the entry of this decision 

The complainant agrees to the entry of this decision. 



FINDINGS OF FACT 

as 



w > s veeoc urti,,,, 

Maiket hereinafter referred to as the respondent, is an individual 
whose address is P.O. Box 385, Jay, Florida 32565 
2. The respondent at all times material herein 



was- 

Jay Nv,. 
^ Act, 



:f P u ) 

matter referred to as the stockyard; 

sion hlfT?N d ^ f 8 b , U8lneSS elling livestock on a 
sion basis at the stockyard; and 



avT , W i te eC1 ' etary f A ^ ic ^ture as a mnrtel 
agency to sell hvestock on a commission basis in commerce-. 

CONCLUSIONS 

, the J uri ^ictional facto and ih, 

m be 
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OKDER 



Respondent Horace W. McCurdy, his agents and employees, di- 
rectly or through any corporate or other device, in connection with 
his operations subject to the Packers and Stockyards Act, shall 
cease and desist from: ( 

1. Failing to deposit in his Custodial Account for Shippers Pro- 
ceeds, within the times prescribed in section 20U2(c) of the regula- 
tions (9 CFR 201.42(0)), an amount equal to the proceeds receiva- 
ble from the sale of consigned livestock; 

2. Failing to otherwise maintain his Custodial Account for 
Shippers' Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR 201.42); 

3. Issuing checks in payment of the proceeds resulting from the 
sale of consigned livestock without having and maintaining suffi- 
cient funds on deposit and available in the bank account upon 
which they are drawn to pay such checks when presented; and 

4. Failing to remit to the owners and consignors of livestock, 
when due, the net proceeds resulting from the sale of consigned 
livestock. 

The respondent is suspended as a registrant under the Act for a 
period of twenty-eight (28) days. . 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 



fn re: LINSEY E. ECKERT, RONALD T. BOWMAN and GEOHGE YOUNG. 
PS Docket No. 6474. Decided January 22, 1986. 

Violation of the P&S Act. 

Eric Paid, far complainant. 
Daniel IV. Olsen, for respondent. 

Decision by Dorothea A, Baker, Adminstrative Law Judge. 

CONSENT DECISION WITH RESPECT TO RONALD T. BOWMAN & GEORGE 

YOUNG 



This proceeding was instituted under r . 
Act <7 U.S.C. 181 et seg.) by a complaint ftled by the 
tor, Packers and Stockyards Administration, United S tata Depart 
meat of Agriculture, alleging that the 



, 

ed the Act and the regulations issued thereunder < 9 n S lon 1 
*,.). This decision is entered pursuant to the consent dec.sion pro 
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visions of the Rules of Practice applicable to this proceeding <7 CFR 
9 I. loo;. 

Respondent Bowman and Young admit the jurisdictions! ull w 
turns , m paragraph II of the complaint and specifically ndn.it that 
the Secretary has jurisdiction in this matter, neither mlmit nor 
deny the remaining allegations, waive oral hearing and further 
procedure, and consent and agree, for the purpose of HKlli.it' ?hi^ 
proceeding and for such purpose only, to the entry of this cli'dsion 

Ihe complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

(1) Ronald T. Bowman and George Young, doing business a= 
United Livestock Commission Co., hereinafter referred lo a* re 
spondente Bowman and Young, are partners whose buHinro null 
mg address is Pershing Road, Maquoketa, Iowa 520(50. 

(2) Respondents Bowman and Young are, and at all time* miilcri- 
al herein were; 

(a) Engaged in the business of buying and selling livestock in 
commerce on a commission basis; 

(b) Engaged in the business of buying and selling livMock in 
commerce for their own account and for the accounts of (Him*; 
oJr f egl ^ red with the Secretary of Agriculture an a mnrktl 
agency to sell livestock in commerce on a commission basin; and 

!, (d) , He ^ s 1 tered with the Secretary of Agriculture n n <|<>ii| t >r to 
buy and sell livestock in commerce for their own account. 

CONCLUSIONS 

The respondents having admitted the jurisdiction^ fuels ncillu-r 
admitting or denying the remaining allegations and |;h prliw 

entered 6ntry f thlS dedsi n ' SUch doclslo *' ^ 

ORDER 

and George Young, thmr ii|.jt + nU 



yards Act, shall cease and desist from: 



stock; J ng Pay> Wen dUC ' the ful1 P urchase Pri<* r vc 
(2) Failing to pay the full purchase price of livestock; and 

reauirld ,,fH g l ng t , ln ^T 658 ta my capadt y for wh i* bomlliiK I, 

supp emented an^h 3 S , ^ S ' Ckyards Act ' as am tlw! '" 
supplemented, and the regulat.ons, without filing and mmnh.minj 
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, reasonable bond or its equivalent as required by the Act and the 

"Respondents Ronald T. Bowman and George Young are suspend- 
ed as registrants for a period of ^seven (1)^ nis Ronald 
In accordance with section 312(b) ot the ACI, * d a 
T. Bowman and George Young are pin y n seve- y ^ 
civil penalty in the amount of four thousana 2g> 
One thousand dollars of which shall be payabk on 
1986, and the remaining $3,000 that shall be payable m te 
ly installments of $300 ^ <xm.me.imgMa rch / ^ ^^ 
The provisions of this order shall become ***" has been 
23, 1986 and service of this decision on the lespondents 
made on January 21, 1986. nnr tipa 
Copies of this decision shall be served upon the parties. 

,n re: D.M. "N.CK" SM.TH. P&S Docket No. 6649. Decided January 

22, 1986. 
Violation of bonding requirements. 

ten E. Brimer, for complainant, 

ViJ/rom Gtaser, Dalhart, TX., for respondent, 

Etei.^ 6y toward H. McGrail, Administrative La W Judge. 

CONSENT DECISION 



This proceeding was instituted under 

Act (7 U.S.G. 181 et ?.) by a comp mnt f ile6 W ^_ 

tor, Packers and Stockyards Administration Un^db 

of Agriculture, alleging that ^^ 9 GFR 20U et 



tor, acers an 

t of Agriculture, alleging that ^^^ 9 GFR 20U et 
the Act and the regulations lssued '"Consent decision pro- 
s j.). This decision is entered PurBuantto tteco fl CFR 

visions of the Rules of Practice applicable to tnie P 



5 1.138). . . ,. ,. _., allegations in para- 

The respondent admits the ^'"^S the Secretary 

graph I of the complaint and P~^?"f^ nor denies the re- 

has jurisdiction in this matter, neiuier ^^^ procedure , 

maining allegations, waives oral ^ * u this proceeding 

and consents and agrees for the PurPO s 

and for such purpose only to the entry 

The complainant agrees to the entry 
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FINDINGS OF FACT 



is an w^ referred to as the ""Poner 

hart, Texas 79022 g "**"** 1S 1302 Willow Lane, ft 



(b) 

.um un 

CONCLUSIONS 



f facts nnd ft 

will be entered. e mry ot this Decision, such ciecisio, 

ORDER 



, directly o, 

in business in any canacitv ? ^t 886 3nd desist from 
Packers and Stockyarfs Lf WhlCh b ding is re( ! uired -nder thl 
the regulations, without fflL ? Mn ! led 3nd su PPl^ted, and 
or its equivalent, as reauiZ h/tl aintainin g a reasonable bond 
I" accordance wi h sec on tt ^ Ct ^ th<3 *"ltlona 

JPondont is asses^d a c t , " 1, ' * " AC * " U ' S ' G 21% ' ' 
Dollars ($1,000.00). P Mlty ln the amou "' t One Thousand 

llie provisions of tv>' j 
day after service of this 11 beC m effective n the sixth 



T INC " and GWHGB YOUNG. 
January 23, 1986. 



r - for respondents. 

Decis ion by Edward H. McGrai) A* 

wcLrtail, Administrative Law Judge. 

CONSENT DECISION 
This proceeding was inHti,f,,j 
Act (7 U.S.C. I 8 g l e fr t' d " nd f the Packers and 



ct and stockyardg 

tor, Packers and Stockyard^ ^ AdmS" 1 ? :* filed by the Adminfatm- 

Administration, United States Depart- 
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ment of Agriculture, alleging that the financial condition of the 
corporate respondent does not meet the requirements of the Act 
and that the respondents wilfully violated the Act and the regula- 
tions promulgated thereunder (9 CFR 201.1 et seq.}. This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing; allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision, 

FINDINGS OF FACT 

1. Respondent Grant City Livestock Market, Inc., hereinafter re- 
ferred to as the corporate respondent, is a corporation organized 
under the laws of the State of Missouri, with its principal place of 
business located at Grant City, Missouri. The corporate respond- 
ent's business mailing address is Box N, Grant City, Missouri 
G4456. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Grant City Livestock Market, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, herein referred to a; 
the stockyard; 

(b) Engaged in the business of a market agency, selling live- 
stock on a commission basis at the stockyard; and 

(c) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for its own account and for the accounts of 
others. 

3. The corporate respondent is, and at all times material herein 
was, registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 

4. Respondent George Young, hereinafter referred to as the indi- 
vidual respondent, is an individual whose business mailing address 
is Box N, Grant City, Missouri 64456. 

5. The individual respondent is the owner, president and general 
manager of the corporate respondent. The individual respondent is, 
and at all times material herein was, responsible for the direction, 
management and control of the corporate respondent. 

G. The individual respondent is, and at all times material herein 
was, engaged individually in the business of a dealer, buying and 
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livestock ii 
of others. 

7. The individual respondent is, and at all times material hereii 
was, registered with the Secretary of Agriculture as a dealer to buT 
and sell livestock m commerce. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts onlv 

t Pn7- f dm ffu g n r denying the remaini "S allegations ii 
the Complaint and the parties having agreed to the entry of this 
decision, such decision will be entered. 

ORDER 

Respondent Grant City Livestock Market, Inc., its officers, direc- 
tois, agents and employees, successors and assigns, and respondent 
ueoige Young, his agents and employees, directly or through am 
corporate or other device, shall cease and desist from: 

solvPn^Z? 1 ^ m u IT!? 688 3S a market *8 enc y or dealer while in- 
solvent, that is, while their current liabilities exceed their current 

sir Custodial Account f 

201.42 of 

- equal to the proceeds uue con- 

and am t , k P urchas ed by respondents for market support, 

nfK D1 . u eq , e outsta nding proceeds receivable due from 
other purchasers of consigned livestock; 

Shinop ' P A / lerwi . se main tain their Custodial Account for 
tion ?niNL9 f^ 6 m 1 strict conformity with the provisions of sec- 
tion MI.U Q t the regulations (9 CFR 201.42); 

livestc^- fUndS reC6iVed aS Pr Ceeds from the sale of 

the DavmpnT, nt naf i-,,.^^ 1_ 4.^ .1 

to the owners, 



the fuita 01 S ng aCC Unts f sale which feil to Disclose 
pars of livelck 



and correctly dis 

! Act in- 
and ao 

load 
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Respondent Grant City Livestock Market Inc., is suspend* 1 as a 
registrant under the Act for a period of 14 days and .the eafte 
until it demonstrates that it is no longer insolvent and that the de 
ficiency in its Custodial Account for Shippers' Proceeds has been 
eliminated. When respondent Grant City Lives ock Maiket^nc 
demonstrates that it is no longer insolvent, and that the defici ncy 
in its Custodial Account for Shippers' Proceeds has been ehm mat 
ed a supplemental order will be issued in this proceeding termmat 
mg the suspension after the expiration of the 14-day period. 

Respondent George Young is suspended as a registrant undei the 
Act for a period of 14 days. 

The provisions of this order shall become effective February 23, 

1986. 

Copies of this decision shall be served upon the parties. 



In re: MEATHOUSE, INC, GENE THORPE, and RUSSELL THOHP. P&S 
Docket No. 6252. Decided January 24, 1986. 

Violation of the P&S Act. 

Peter V. Train, for complainant. 

J. Robert Leach, Everett, WA., for respondent. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seq.) by a Complaint and No ^ OT ^^j Bt 
filed by the Administrator, Packers and Stockyar s J 1 "^ 
Uon, United States Department of Agriculture, aliegi g 
nancial condition of Meathouse, Inc. does not mee .^ fced ^ Ac 
ments of the Act and that the r es P onde ^ s ' tu LI , t } T he 
and the regulations issued ^^^^^^ i s entered pur- 
complaint was subsequent y amended. Th u ^dec^o 
suant to the consent decision provisions of the Kules or r 
plicable to this proceeding (7 CFR 1-138). 
The respondents admit the jurisdiction!*! 
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FINDINGS OF FACT 

SDond^T 361 InC -' + hereil f fter fe"ed to as the corporate 
spondent, is a corporation whose mailing address is 19829 
-Koad, Monroe, Washington 98272. 
2 ' V or P r ate respondent at all times material herein 

for rll Engage A m * e business of buying livestock in com, 
for purposes of slaughter, and of manufacturing or preparing 
and meat food products for sale or shipment in Commerce and 
f (b) A packer within the meaning of and subject to th* nmrf 
sions of the Act, J the PIOVI 



8. Gene Thorpe and Russell Thorp, hereinafter referred to asthe 
al 06 ' are indivM 



add, ess i 
Road, Monroe, Washington 98272 

al s P ndents at ^1 times material herein 

and President ' 






Metap , Under the trade " am 

Meats, the successor operation to respondent Meathouse, Inc. 



CONCLUSIONS 



ORDER 






checks 
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3. Failing to make payment or failing to mail a check, where 
the seller has explicitly agreed in writing that payment may be 
made by the mailing of a check, before the close of the next busi- 
ness day following the purchase of livestock and the transfer ot 

possession thereof. 

Respondents shall prepare and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions m 
their business as a packer subject to the Act including: (1) kill 
sheets and (2) accountings to sellers which show the number of 
head purchased and the weight and price of individually identified 



In accordance with section 203(b) of the Act (7 U.S.C. 198<b, re- 
spondents Meathouse, Inc., Gene Thorpe and Russell Thorp are 
jointly and severally assessed a civil penalty in the amount of 
$8.000.00, of which $7,000.00 shall be held in abeyance for a period 
of 5 years provided however that if respondents violate this Order 
in any manner within this period, the full amount of the civil pen- 
alty shall immediately become due and payable. 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondents. 

Copies of this decision shall be served upon the parties. 



/ re: CRISSMAN, INC., and JACK G. CRISSMAN. P&S Docket No. 6460, 
Decided January 24, 1986. 

Violation of the P&S Act. 

Allan R. Kalian, for complainant. 
Respondent pro se. 

Decision by John A. Campbell, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyarc 
Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations i sued 
thereunder (9 CFR 201.1 et se q .l This decision W enter* P^suant 
to the consent decision provisions of the Rules of Practice applaca 
ble to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdiction^ *^^ ** 
graph I of the Complaint and Notice of Hearing and spedficallv 
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only, to the entry of thf- 

BINDINGS OF PACT 



to 



" espondent isi and at 



~^^ 

or ,. ughto and of marketing meat, meal 

lesale 






meani "g f ad subject to the provi- 



spon ta ani; dua i er ree '' red to - individual re 
Street Caata n ea Pe heiIing addl ' eSS is 10 



(a) President and TI-A 

(b) In combination with oftL^ T"*"" Crissman ' Inc '' ! 
corporate respondent; and femily members . owner of the 

(c) Responsible for 






CONCLUSIONS 

t - -^^^5^ ** and the 
- entered. en ^ of the decision, such decision 

-_ ORDER 

Respondent Crissman, l nc ita nf , 

Payees, and respondent J^ G CH ^ <Urecte a ^ e ^ S and em- 

' riSSman dil ' e ^ly or through any 
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corporate or other device, shall cease and desist from failing to pay, 
and from failing to pay when due, for meat or meat food products. 

Respondent Crissman, Inc. and Jack G. Crissman are hereby 
jointly and severally assessed a civil penalty of Thirty Thousand 
Dollars ($30,000.00). 

The provisions of this order shall become effective on the first 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 



T/i re: RICHARD D. BAUMERT. P&S Docket No. 6586. Decided Febru- 
ary 3, 1986. 

Delation of bonding requirements. 

\ndrew Y. Stanton, for complainant, 
J, Tressier, for respondent. 



decision by Dorothea A. Baker, Administrative Law Judge. 

DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OK 

DEFAULT 

This is a disciplinary proceeding under the Packers and Stock- 
ards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
eq.\ herein referred to as the Act, instituted by a complaint filed 
y the Administrator, Packers and Stockyards Administration, 
Jutted States Department of Agriculture, charging that the re- 
pondent wilfully violated the Act and the regulations promulgated 
hereunder (9 CFR 201.1 et seq.l 

Copies of the complaint and Rules of Practice (7 CFR 1.130 et 
eq.} governing proceedings under the Act were served on the re- 
pcmdent by certified mail, Respondent was informed in a letter of 
crvice that an answer should be filed pursuant to the Rules of 
'ractice and that failure to answer would constitute an admission 
f all the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
mbed in the Rules of Practice, and the material facts alleged in 
lie complaint, which are admitted by respondent's failure to file 
n answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
.139 of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 

1. (a) Richard D. Baumert, hereinafter referred to as the respond- 
ent, is an individual whose business mailing address is R!) l 
Herndon, Pennsylvania 17830. " ' ' 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of a dealer buying and HeNiug 
livestock in commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a dcnlcr 
to buy and sell livestock in commerce for his own account. 

2. The Packers and Stockyards Administration notified rusinmit 
ent on May 24, 1985, that the $22,000.00 surety bond he mnini'.md 
to secure the performance of his livestock obligations under the 
Act was being terminated effective June 14, 1985, and that it XVIIH 

^Tnnn 1^ " ^ r . b nd ec * uivalent in the amount of 
WUUO.OO before continuing in dealer operations. Respondent was 
further notified that if he continued his livestock operations wilh'. 
out adequate bond coverage or its equivalent, he would bo in vioh 
tion of section 312(a) of the Act and sections 201.29 and 201 '10 of 
the regulations. Notwithstanding such notice, respondent hns'emv 
tmued to engage in the business of a dealer buying and scllim. live- 
stock in commerce for his own account, without maintaining' LKIIU) 
coverage or its equivalent, as required by the Act and tho ivKnta- 
tions. " 

CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respoml- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C 8 m\a\) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.2!).' 



ORDER 



Respondent Richard D. Baumert, his agents and employees, di- 
rectly or through any corporate or other device, shall coaso ami 
desist from engaging in business in any capacity for which bondine 
is required under the Packers and Stockyards Act, as amended ud 
supplemented and the regulations, without filing and maintaining 

regulations " ^ equivalent ' as re ^ uired b y ^e Act ami Uiu 

Respondent is suspended as a registrant under the Act until such 
IT a !,^ C0mpl ; esfull y with the bonding requirements under Iho 
Act and the regulations. When respondent demonstrates that he is 
m full compliance with such bonding requirements, a supplemental 
01 dei will be issued in this proceeding terminating this augpension. 
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Iii accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Five Hundred Dollars ($1,500.00). 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR 1,139, 1.145). 

Copies hereof shall be served on the parties. 

[The Decision and Order Upon Admission of Facts by Reason of 
Default became final on February 3, 1986. Ed.] 



In re: DIRECT MEAT Co. INC., et al. P&S Docket No. 6552. Decided 
January 21, 1986. 

Violation of the P&S Act, 

Peter Train, for complainant. 
Arthur J. Schnk, for respondent. 

Decision by Victor W. Palmer, Administrative Law Judge. 

DECISION AND ORDER AS TO LAWRENCE J. AMANN UPON ADMISSION OF 
FACTS Y REASON OF DEFAULT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 US.C. & 18 1 et 
seq.\ herein referred to as the Act, instituted by a Complaint and 
Notice of Hearing filed by the Administrator, Packers and btocfc- 
yavds Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the Complaint and Notice of Hearing and Rules of 
Practice (7 CFR 1.130 et seq.) governing proceedings under tne 
Act were served on the respondents. Respondents were informed in 
a letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer would constitute an 
admission of all the material allegations contained in the bom- 
plaint and Notice of Hearing. 

Respondents have failed to file an answer within the time Pre- 
scribed in the Rules of Practice, and the matenal facts alleged m 
the Complaint and Notice of Hearing, which are admitt ed by le 
spondents' failure to file an answer, are adopted and set foith 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to 
1.139 of the Rules of Practice (7 CFR 1.139). 
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CONCLUSIONS 

By reason of the facts found in Finding of Fact 3 herein, respond- 
ents have wilfully violated section 202(a) of the Act (7 U.S.C. 
192(a)). 

By reason of the facts found in Finding of Fact 4 herein, respond- 
ents have wilfully violated sections 202(a) and 409(a) of the Act (7 
U.S.C. 192(a), 228b(a)). 

ORDER 

Respondent Lawrence J. Amann, his agents or employees, direct- 
ly or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when pre- 
sented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock purchases. 

This decision and order shall become final and effective without 
further proceedings 35 days after service hereof unless Appealed to 
the Judicial Officer with 30 days after service (7 CFR # 1.1M 
1.145). 

Copies hereof shall be served on the parties. 

[The Decision and Order became final on January 21, 1986, bd.J 



In re: OKMULGEE STOCKYARDS, INC. P&S Docket No. 6579. Decided 
January 21, 1986. 

Violation of bonding requirements. 

Peter Train, for complainant. 
Respondent, pro sc. 

Decision by William J. Weber, Administrative Law Judge, 

DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 

DEFAULT 

This is a disciplinary proceeding under the Factors .end .Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C . | ll 
L?.), herein referred to as the Act, instituted by a ^* 
by the Administrator, Packers and Stockyards > d mm s trato 
United States Department of Agriculture, charging that the re 



PACKERS AND STOCKYARDS ACT 
Volume Number 1 



a " d the promulgated 



* (7 CFR " - 

on he respondent. Resde was inf T* ^'^^ semi 
that an answer should be fHd our,^ 6 '' '" a letter of se ce 
and that fail ui . e to answer would co "A t *" Rul6S f P 
material alleg ations contain n th'ff "" admiSSi n f a " 
Respondent has C mplaint 



an n 
Respondent has failed to fi , 

Bribed in the Rules of P ract e LY."^ within *e time pre 
the complaint, which are adSed bv ***?* feCtS all ^ ' 
anan swer , are ad SS^ respondent's failure to file 

Th,s decision and order the 'fl ^ ** findings of t*- 

of the Rules of 1^? P" 3 "' to section 



OF FACT 



ad 
mulgee, Oklahoma 74447. g address is P ' - Box 1361, O 

<b) The respondent is, and at 11 f 
(1) Engaged in the bul ess " materiai herein s: 



^ency to sell .i vest oc k in %% Agricultu re as a malta 

2. Respondent was notifiJ T . , mm 1S si O n basis. 
'hat the $65,000.00 BU^^^ ma " n June 13 ' "85, 
Performance of ita livestock ^ bltlti n V ? aintained to secure "> 
nate on J uiy 10> 1985 Resp 3f ' lons der the Act would tend. 

contaued its livestock ope S, ?" fUrther notified that if 
^equate bond coverage" "f"" f the Act ithout provi 

eCn " 
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of the reirulatinn. M'!' S 13(a)) ' and sections 20129 
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CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 

ORDER 

Respondent Okmulgee Stockyards, Inc., its officers, directors, 
agents and employees, shall cease and desist from engaging in busi- 
ness in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the 
emulations, without filing and maintaining an adequate bond or its 
*iuivalent> as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until it 
omplies fully with the bonding requirements under the Act and 
he regulations. When respondent demonstrates that it is in full 
compliance with such bonding requirements, a supplemental order 
fill be issued in this proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b, re- 
pondent is hereby assessed a civil penalty in the amount of Three 
'housand Dollars ($3,000.00). 

This decision and order shall become final and effective without 
u-ther proceedings 35 days after service hereof unless appealed to 
ie Judicial Officer within 30 days after service (7 CFR 1.139, 

145). 

Copies hereof shall be served on the parties. 

[The Decision and Order became final on January 21, 1986 Ed.] 



i re: HILL PACKING COMPANY, INC., a corporation, and BERNICE M. 
LAYDEN, an individual. P&S Docket No. 6504. Decided Febru- 
ary 4, 1986. 

olnlion of the P&S Act. 

tbei-tft Swartzendrnber, For complainant. 
i-spcmdeiit, pro se. 

zcision by William J. Weber, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
-t (V U.S.C. 181 et seq.} by a Complaint and Notice of Hearing 
ed by the Administrator, Packers and Stockyards Administra- 
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The respondents admit the jurisdictional allegations in m 
graph I of the Complaint and Notice of Hearing and spefie' 
adnn that the Secretary has jurisdiction in this matter S 

urth rT de 7 the T" 111115 al ' egati0ns ' Waive ral hea ing 
further procedure, and consent and agree, for the purpose of a , 

"" 



, r 

dZ, ' er and '" SUCh PUrP Se " ly ' to the entry t, d 

The complainant agrees to the entry of this decision. 



FINDINGS OK FACT 



nn L Hi " PaCk ! ng , Company, Inc., hereinafter referred to as the cor- 
porate respondent, a corporation whose principal place o b us . 
ness was located m Danville, Illinois. Corporate respondent nm 
ing address ,s Box 416-F, Danville, Illinois 61882 

t a " times material 

of buying livestock i 



prov- 
to 3S the i 



4. Individual respondent, at all times material herein, was: 

with other family members ' 

(b) Secretary of the corporate respondent; and 



CONCLUSIONS 



le jurisdictional facts and the 
wilYbJente^: 61 " 1 ' l lne 8ntry f this decision ' such Decision 

ORDER 
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1. Failing to pay, when due, the full purchase price of live- 
stock; and 

2. Failing to pay the full purchase price of livestock. 

In accordance with section 203(b) of the Act (7 U.S.C. 193(b)), re- 
spondent Bernice M. Layden is hereby assessed a civil penalty of 
one thousand dollars ($1,000.00). 

The provisions of this order shall become effective on the first 
day after service of this decision on the Respondents. 

Copies of this decision shall be served upon the parties. 



In re: HARLLEE ROBERTS. P&S Docket No. 6527. Decided February 4, 

1986. 

Violation of bonding requirements. 

Stephen Luparello, for complainant, 
Respondent, pro se. 

Decision by John A. Campbell, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq,}. This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 

1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Harllee Roberts, hereinafter referred to as the respondent, is 
an individual whose business mailing address is P. O. Box 1415, 
Tifton, Georgia 31794. 

2, Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account, and a market agency 
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n a 



(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 

u 11 T tock in comraerce on a conimissio " 

has been inactive since August 1, 1971. 

CONCLUSIONS 

The respondent having admitted the jurisdictions! facts and the 

8Uch 



ORDER 



Respondent Harllee Roberts, his agents and employees, directly 
o through any corporate or other device, shall cease and desist 
horn engagmg m business in any capacity for which bonding is n . 
quired under the Packers and Stockyards Act, as amended and sup. 
plemented and the regulations, without filing and maintaining a 

regulations * "" eqU ' VaIent ' " requfred by the Act illld ^ 

Respondent is suspended as a registrant under the Act for a 

Ses ful " : ?, T t ayS , and thereafter Unt!1 such time ^ com' 
r e ula s W nd i ng requirements u der the Act and tho 

legulabons When respondent demonstrates that he is in full com- 

b issued in tV h b nd T "V** supplemental order;; 

expTton nf f rr e , dmg terminatin S ^> suspension after the 
expiiation of the thirty day period, 

In accordance with Section 312(b) of the Act (7 U.S.C S 





Copies of this decision shall be served upon the parties. 
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in re: JOHN CLAY & COMPANY, of Ogden, Utah, RAYMOND C. WIL- 
LIAMS, and LEWIS E. HARPER. P&S Docket No. 6216. Decided 
February 5, 1986. 

Violation of the P&S Act. 

Eric Paul, for complainant. 

James Z. Davis. Ray, Qttinney & Nebeker, Ogden, Utah, for respondent. 

Decision by Victor W. Palmer, Administrative Law Judge. 

CONSENT DECISION RE RESPONDENT HARPER 

This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et set/.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of re- 
spondent John Clay & Company of Ogden, Utah, failed to meet the 
financial requirements of the Packers and Stockyards Act (7 U.S.C. 
181 et secf.) and that the respondents wilfully violated the Act and 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent Harper admits the jurisdictional allegations in para- 
graph III of the complaint for jurisdictional purposes only and the 
parties hereto further agree that clause (b)(4) be amended to pro- 
vide that Respondent Harper was registered with the Secretary ot 
Agriculture as a dealer who purchased livestock for slaughter only 
under an individual registration that has been inactive since June 
1, 1957. Respondent Harper specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further proceedings, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. Nothing 
contained herein shall constitute an admission, finding, or conclu- 
sion in any other proceeding or for any other purpose. 
The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Lewis Harper, hereinafter referred to as ^^*? c % sf ' 
an individual whose mailing address is 2530 East 5950 South, 
Ogden, Utah 84403. 

2, Respondent Harper is and at all times material herein was 

(a) President and owner of 29% of the stock of the respondent 



) Responsible for the management, direction and control of 
respondent Clay; 
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(c) A dealer and a market agency within the meaning of mid 
subject to the Act; and 

(d) Registered with the Secretary of Agriculture as a dealer to 
purchase livestock for slaughter only, under an individual i-cj K i B tni- 
tion that has been inactive since June 1, 1957. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts nml tlie 
parties having agreed to the entry of this decision, such decision 
will be entered. 

ORDER 

Respondent, Lewis E. Harper, directly or through any corporate 
or other device, shall cease and desist from: 

1. Issuing drafts in payment for livestock without huviiw and 
maintaining sufficient funds on deposit and available to pay * uc h 
drafts when presented; 

2. Failing to honor drafts, drawn and issued in payment for 
livestock, when presented for payment; 

3. Issuing drafts which are not checks in payment for livestock 
without an express agreement in writing before the transaction by 
the seller that payment may be made by draft; 

4. Failing to pay, when due, the full purchase price for live- 
stock purchased, 

Respondent Lewis K. Harper is suspended as a registrant under 
1985 a ^ f ne year mmc Pt ' tunc as Of Januai >' l > 



The provisions of this order shall become effective on tho Nixlh 
day after service of this order on the respondents 
Copies of this decison shall be served upon the parties 



-' RlCHARD LlSKA ' 
Docket No. 6636. Decided February 5, 1986. 

Violation of the P&S Act. 

Barbara Harris, for complainant. 
'espondent, pro se. 



ecision by Edward H. McGrail, Administrative Law Judge. 

CONSENT DECISION WITH RESPECT TO YUMA MEAT CO. INC. 

S T^T" inst ' tuted und <* ^e Packers and Stockyard* 
ct U U.b.C, 181 et seg.) by a Complaint and Notice of Hearing 
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filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

Respondent Yuma Meat Co., Inc. admits the jurisdictional allega- 
tions in paragraph I of the Complaint and Notice of Hearing and 
specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Yuma Meat Co., Inc., hereinafter referred to as the corporate 
respondent, is an Arizona corporation whose business mailing ad- 
dress is 12700 Somerton Avenue, Yuma, Arizona 85365. 

2. Corporate respondent, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

CONCLUSIONS 

The corporate respondent having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decison, 
such decision will be entered. 

ORDER 

The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations subject to the f acK- 
ers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchase without 
having sufficient funds available in the bank account upon which 
such checks are drawn to pay such checks when presented, and 

2. Failing to pay, when due, the full purchase price of hve- 

St Such order shall have the same force and effect as if entered 
after til hearing and shall be effective on the first day after serv- 
ice upon the respondent. 
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Copies of this decision shall be served upon the parties. 



In re: JOHNNY HORTON and WAYNE PRUITT. P&S Docket No (ill II 
Decided February 14, 1986. 

Violations of the P&S Act. 

Peter V. Train, for complainant. 

Gerard D. Eflink, Van Hooaer & Olaen. Kansas City, MO., for respondent. 

Decision by Victor W. Palmer, Administrative Law 

CONSENT DECISION 

This proceeding was instituted under the Packers tinci Stockynrd* 
Act (7 U.S.C. 181 et seq.) by a complaint filed by the Aclmintslrd- 
tor, backers and Stockyards Administration, United SlntOH IViuirt- 
ment of Agriculture, alleging that the respondent wilfully viobiied 
the Act and the regulations issued thereunder (9 CFK W\ ] a 
seq.l This decision is entered pursuant to the consent decUm or* 
visions of the Rules of Practice applicable to this proceeding (7 CKfi 

8 l.ltiQj. 

The respondents admit the jurisdictional allegations in m* 
graph I of the complaint and specifically admit that tho Scenery 
has jurisdiction in this matter, neither admit nor deny thu munin. 
mg allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding tind for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision, 

FINDINGS OF FACT 

1. Johnny Horton and Wayne Pruitt, hereinafter reform] tu ns 
respondents are partners doing business as Decatur LivcBtock Auo 
kansas business mailin ^ address is P- 0- Box 86, Docnlur, Ar- 

2. Respondents, as partners, are, and at all times material herein 



were: 



npJn n . gae f d 1 m A the busine ss of conducting and oporulin K (he 
Decatur Livestock Auction stockyard, a posted stockyard mibjccL to 
the Provisions of the Act, hereinafter referred to as tho stockyard; 

(W Engaged in the business of a market agency nellm/ 
stock in commerce on a commission basis at the stockyard; mid 



fl p ii r , of ABri^ture os a mmta 

agency to sell livestock on a commission basis 
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3, Respondent Johnny Horton is, and at all times material herein 
was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account and as a market agency 
buying livestock in commerce on a commission basis; and 

Lb) Registered with the Secretary of Agriculture in his individ- 
ual capacity as a dealer to buy and sell livestock in commerce for 
his own account and as a market agency to buy livestock on a com- 
mission basis, 

I. Respondent Wayne Pruitt is, and at all times material herein 
was, engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account and as a market agency 
buying livestock in commerce on a commission basis. 

5. Respondent Wayne Pruitt is not registered with the Secretary 
of Agriculture as a dealer or market agency in his individual ca- 
pacity. 

CONCLUSIONS 

The respondents having admitted the jurisdiction a 1 facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 

ORDER 

Respondents Johnny Horton and Wayne Pruitt, individually, as 
partners with each other or with other persons, their agents and 
employees, directly or through any corporate or other device, in 
connection with their operations subject to the Packers and Stock- 
yards Act, shall cease and desist from; 

1. Purchasing livestock consigned to any market agency in 
which they have an ownership interest, or are officers or employ- 
ees, for resale for their own speculative account; 

2. Permitting owners, officers, agents or employees to buy live- 
stock out of consignment for resale for their own speculative ac- 
count; 

3. Permitting its auctioneers, weighmasters, ringmen, or other 
employees performing duties of comparable responsibility m con- 
nection with the actual conduct of the auction sales, to purchase 
livestock out of consignment for their own account, directly or indi- 
rectly, for speculative resale or to fill orders on an agency basis; 
and 

4. Purchasing livestock out of cc 
counts of sale or other accountings t< 
true purchasers of the livestock am 
ship to the market agency. 
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Respondent Wayne Pruitt, his agents and employees, directly c 
through any corporate or other device, shall cease and desist froi 
engaging in business in any capacity for which bonding is require 
under the Act and the regulations, without filing and mainttiinin 
a reasonable bond or its equivalent, as required by the Act and th' 
regulations. 

Respondents shall keep accounts, records and memoranda whic! 
fully and correctly disclose all transactions involved in their oner 
ations subject to the Act, including (1) accounts of sale and put 
chase invoices showing the true and correct names of the purcliiu 
ers and consignors of livestock; (2) records showing the diapoBitioi 
of livestock purchased for market support; (3) records of account' 
receivable, notes receivable, accounts payable and notes nayabl. 
showing the date the receivable or payable was incurred, ihi 
amount and terms of payment of the receivable or payable, and lh< 
person owing or to whom is owed the receivable or payable' (4) d& 
posit tickets showing the names of persons whose payments mrt 
being deposited; (6) check-in or receiving tickets showing the date 
and the name of the consignor; (6) scale tickets showing the date 
and the weighmaster; (7) records showing the disposition of live 
stock, and (8) ledgers or other records showing assets and liabilities, 
income and expenses, 

Respondents are suspended as registrants under the Act for a 
period of 28 days and shall not engage in business either individ- 
ually or as partners with each other or other persons as a market 
agency or dealer as those terms are defined in the Act during that 
period. n 

Respondent Pruitt shall not engage in business as a dealer or 
market agency subject to the Act in his individual capacity for Ihe 
M day specified period of suspension and thereafter until such time 
as he demonstrates that he is in full compliance with the bonding 
and registration requirements under the Act and the regulation 

tf ^ H6rt n " aSS6SSed a dvil P e % ^ " 
amount of Three Thousand Dollars ($3,000 00) 

The provisions of this order shall become effective on the dw 
after service of this decision on the respondents or on their alter- 

1 ^ '^ ttermS f this order sha11 be Active " hler 



j_i -n *-**j v \it-j. Olldll UC UllCI 

Copies of this decision shall be served on the parties. 
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lit re: BOBBY JAMES PARROTT. P&S Docket No. 6651. Decided Febru- 
ary 24, 1986. 

Violniian of bonding requirements. 

Step/ten Laparello, for complainant. 
Respondent, pro se. 

Decision by Dorothea A, Baker, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act <7 U.S.C. 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in para- 
graph 1 of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Bobby James Parrott, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Route 2, Box 370, 
Haskell, Texas 79521. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 

ORDER 

Respondent Bobby James Parrott, his agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in any capacity for which bonding 
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is required under the Packers and Stockyards Act, without n 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Insofar as respondent is now in full compliance with the bondin? 
requirements under the Act and the regulations, no suspension is 
warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. 213{b, re- 
spondent is assessed a civil penalty in the amount of Three Hun- 
dred and Fifty Dollars ($350.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 



In re; HORST SCHOBER, NANCY WELLS, and NORTHERN NEW YORK 
FARMERS' MARKETING COOPERATIVE, INC. P&S Docket No GIB2 
Decided February 27, 1986. 

Violation of the P&S Act. 

In re the above cited, Administrative Law Judge John A. Campbell directed re- 
spondents from violating the Act and assessed a civil penalty of $C>000 u^iroi re- 
spondent Schober. Schober was directed to correct records of transitions, nnd rf 
accounts, Respondent Wells was prohibited for period of six months from onjwgirg 
in business as a market agency; from buying/selling livestock on commission, or fcr 
her own account or as employee/agent of vendor or purchaser. Respondent* hnd en- 
gaged in lalse or deceptive practices to obtain money from livestock purcrmscra ani 
misrepresented to their principals manner in which livestock was acqniml 'Cltj 
also issued false or misleading invoices and used their own livestock to fill order' 
without disclosure to their principal. 

Barbara Harris, for complainant. 
David Welch, for respondent. 

Decision by John A. Campbell, Administrative Law Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

s 's a djsciplinary P roceedin g u "der the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seqO, hereafter referred to as the Act, instituted by a complaint 
filed on August 9, 1983, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 

Ine complaint charged (1J that the respondents entered into a 
conspiracy which allowed respondents Wells and Schober to bill 
and collect from their principal on the basis of inflated weights and 
prices in violation of sections 312(a) and 401 of the Act (7 USC 
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S213(a) 221), and section 201.44 of the .~ e 

5201.44)1 (2) that respondent Schober consigned livestock 
markets and then repurchased it for the accounts of his . 
without disclosing his prior ownership of the livestock m vjotatom 
of section 312(a) of the Act, and Section 201.44 of the regutatons, 
and (3) that respondent Schober failed to properly keep his busi- 
ness records in conformity with section 401 of the Act. 

The respondents filed answers in which they admitted the jun - 
dictional allegations of the complaint and denied the rema imng I a 
Rations. On April 10, 1984, a consent decision was jenterec I with 
respect to respondent Northern New York Farmers Marketing Co- 
operative, Inc. With respect to the remaining f f en f' *" 
hearing was held in Syracuse, New York on July 9 and 10 1985. 
Respondents Schober and Wells were represented by Davi 1 b. 
Welch, Esq. of Potsdam, New York. Complainant was represented 
by Barbara S. Harris of the Office of the Genera Counsel, United 
States Department of Agriculture. At the start of the hearing the 
complaint was amended to delete and revise certain poitiom the e 
of. Thereafter at the close of the hearing, the time was fixed foi 
the filing of briefs. 

Pages 8 and 9 of respondents' brief reads in part: 
Respondents are alleged to have engaged in unfair, _ decep- 
tive practices. With the exception of falsely inflating the 
price of beef, respondents admit the practices involved, but 
maintain the propriety of their actions. 
It is maintained that the activities in Question may be im- 
proper, but only ex post facto, and that the matter ha s im 
properly or unwisely been continued beyond the unpoBi 
tion of a cease and desist order. 

Even if it is found that respondents intentionally violated 
the Act, the appropriate remedy at this time is an oidei 
cease and desist. 

FINDINGS OP PACT 

1. (a) Respondent Horst Schober, ^rein referred to as Schober^ 
an individual whose business mailing address is R.R. 2, Potsdam, 

NeW (WResp 3 ond 6 ent Schober at all times material herein was: 

(1) Engaged in the business of buying livestock in com- 
merce on a commission basis, and buying and selling live 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 

m 2. (a) Respondent Nancy Wells, herein referred to as Wells is an 
individual whose mailing address is North R,D. 1, North Lawrence 
New York 12967. 

3^ At all times material herein, respondent Wells was employed 
by bchober to buy and sell livestock on his behalf and for his ac- 
count. 

4 Respondent Wells, at all times material herein, was engaged 
m the business of buying and selling livestock in commerce as the 
employee or agent of the vendor or purchaser. 

6. Respondent Wells, at all times material herein, was a dealer 
within the meaning of that term as defined in the Act and subject 
to the provisions of the Act. 

Increased Weights and Prices of Livestock Purchased for Principal 

6. Respondents Schober and Wells regularly purchased calves at 
various auction markets on order for Ezra H. Good, Inc., of Denver, 
Pennsylvania. 

7 The calves purchased by Schober and Wells on order for Ezra 
H. Good Inc. were used to fill the Good order with Strauss Veal, 
Inc. of North Manchester, Indiana. 

a Schober's agreement with Ezra H. Good, Inc., provided that 
bchober purchase calves at auction markets with his own funds, 
truck them to a central collection point and furnish to Strauss 
veal a purchase invoice showing the actual purchase weights and 
prices. & 

9. Schober did not provide Good with buyer's invoices reflecting 
h.s purchases. However, Schober was required to report the details 

?h??J7 Chas f f fc G ? d) includin * the 'umber of head purchased, 
the total weight of the calves and the total cost of the calves at 

f f 6d UP . n this report > Good reimbursed Schober his re- 

f Ur t aS6 PnC6S PlUS trUCking ' and P aid him a buying com 
for his services. 



. 

10 Schober's agreement with Ezra H. Good, Inc., provided that 
S Pu f rchased for the m Py by Schober be purchased 
3nd that h6 tUrn over the calves at 



n ves a er 

purchase weights and prices. It was not acceptable under 

ak themT r S / h0ber t0 buy Calves at one a ""t. 
take them to a second auction market, consign them and then re- 

purchase the calves to fill the Good order 



to an lr S f f, EZra H ' G d ' Inc " testified 

bob ca v TK f ^ ParUeS ' Sch ber purohased bab 

bob calves for Goods firm on a regular basis during 1981 and 198S 
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and was paid a commission for his services. Good would instruct 
Schober as to the number of calves needed on a given day the 
weight range required and the ceiling price to be pad It was 
Ss expe B ctatio q n that Schober would buy the best *-' 
at the lowest possible price. If Schober could buy calves a , less than 
the ceiling price quoted, he was expected to turn them ove, t .Good 
at the lower price. As noted in finding 10, it was not ^ 1 '^ 
Schober to buy calves at one market, take them to a seconc irnaiket 
for consignment and then repurchase them to fill h, ^orde w ith 
Good. In fact, as Mr. Good testified, if Schober were discovered en 
gaging in thi's practice, his services would have been , termm ted 
12. Complainant's exhibits for the period June 14, ^1982 through 
September 1982, substantiate that Wells and Schober pui chased 
calves at several auction markets such as Bast ^ to* Exchange 
and Empire Livestock Marketing Cooperative ^received ^mvo^es 
from the markets documenting the tual purcha e weigl ,ts and 
prices of the calves. Accounts of sale issued to Wells and boyar s 
invoices issued to Schober by the Northern New York . maiket pur 
port to show that the calves, traced by ear 'tag numbe f ^ 
^gned on the same day to the Northern New Y rk " M " 
keting Cooperative auction where they were repurchased by 
Slower toGood at weights and prices which were greate than 
Schobert original purchase weights and P ces ' W 
value, the Northern New York records appear to Ac 
consignment and sales transactions by respond * 
Mr. Marano and Mr. Johnson of the Packers & St 
istration testified, the records estab ish that the an 
purchased by respondents at Bast's or ^Empire ^^ \ C 
signed by respondents to the Northern New York L rke " b 
pass through the auction ring, and were never purchased y 
Schober on a competitive basis. , m ,u n tinn arbi- 

Instead, respondents Wells ^ . 
trarily determined prices and weights foi 



-n 



a 

" 



resdents to add or "mix in" the es c 

voices at the new and falsely increased 'f ts ^ rily increas ed 
the* sent the false buyers " s " a f He also report- 
prices and weights with the calves o eal 

ed these false prices and weights to 
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14. On or about June 14 ]qsp u u 

Empire Livestock Marketing r ? PUrchased 3 ^Ives at tl 

the same clay, Schote hSSoSTT* 1 * 61 AdamS ' New Yort ' C 
York stockyard, wheTe resnnnH 1 ^ Ca ' VeS tO the Northe "> Ne 
Northern New Vk ecordsto ^ v'f * he Ca ' TOS th t 

which were wrongful y, ,f aUSS I 1 at we hte <I P''i 
Bights and prices at he E 'n T ? Sch ber>S actua] P*ai 
For the purpose of eonc?!, 11 8 ' 001 ' Marketin Cboperatl 
the respondent caused" fa 1 "? "" ^ natUre of the "tior 
York account of sa e and a T^ & fraudu]e "t Northern Nev 
*ow that Schober constnM ^l? mV ice which P U ''P'^ h 
York for sale on a comS on h - ^f CalVeS t0 N rthe Ne " 
-purchased them a ^in e t ^1^ ^ aUCti " ^ 
ever, the calves were not c " Sed hts a nd Prices. In fact, how. 
Northern New y^ auc 1^^ f r S " e ' did not ^ U& 
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the wrongfully increased weights and prices, and collected payment 
on the basis thereof. 

Purchase of Own Livestock Without Disclosure 

16, During 1981 and 1982, respondent Schober purchased live- 
stock for Ezra H. Good, Inc. and Whitestown Packing Co. The rep- 
resentatives of these firms testified that Schober received a buying 
commission for his services and was expected to purchase all live- 
stock for their accounts at the lowest prices available. 

Frank Gerace, president of Whitestown Packing Company, testi- 
fied that his firm had a policy which discouraged buyers from 
using their own livestock to fill orders but if, under unusual cir- 
cumstances, this occurred, the buyer was required to disclose his 
prior ownership of the livestock to the firm. Mr. Gerace testified 
that Schober was aware of this company policy. 

With respect to the Ezra H. Good firm, as set forth in findings 10 
and 11, Amos Good's agreement with Schober did not permit 
Schober to buy livestock at one market, consign it to a second 
market, and then repurchase the livestock for Good. 

17. On or about the dates and in the transactions specified below, 
Schober consigned his own livestock to auction markets and then 
repurchased the livestock from consignments for the accounts of 
his principals without disclosing to his principals his prior owner- 
ship of the livestock. 



Date 
1982 

7/8 



7/SG 



8/16 



8/23 



Market Livestock 

Consigned to by 

Schober 

Empire Livestock 
Marketing 
Cooperative 

Northern New 

York 
Farmers' 

Marketing 
Cooperative, Inc. 

Empire Livestock 
Marketing 
Cooperative 

Empire Livestock 
Marketing 
Cooperative 

Northern New 

York 
Farmers' 

Ma:-keting 
Cooperative, Inc. 



No. of own Head 

Purchased for 

Principal 

3 



Principal 



Strauss Veal 



Strauss Veal 



Whitestown 
Packing Co. 



Strauss Veal 



Strauss Veal 
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In light of the above, the documentary evidence and testimony 
leave no doubt that respondents falsely and unlawfully increased 
the weights and prices to their principal in violation of the Act and 
regulations. 

Disclosure of Own Livestock 

As set forth in findings 16 and 17, the record evidence establishes 
that respondent Schober purchased his own livestock to fill orders 
for his principals without disclosing his prior ownership in the live- 
stock in violation of the Act and regulations. 

In engaging in such an unfair and deceptive practice, Schober 
breached his fiduciary obligations to his principals. Buying one's 
own livestock through an auction to fill orders for a principal with- 
out full disclosure to the principal violates section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.44 of the regulations (9 CFR 
201,44) In re Harry Vealey, 39 A.D. 8, 13 (1979); In re Livestock 
Marketing Development Co., 33 A.D. 784, 807-808 (1974). 

Accounts and Records 

The testimony of Mr. Marano, the investigator who reviewed the 
records, disclosed that at the time of the investigation, respondent 
Schober failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness. In particular, respondent failed to keep and maintain (a) a 
general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth; (b) a dealer purchase and sales journal; and 
(c) a cash receipts and disbursements journal. 

The recordkeeping requirements of the Act are found in section 
401 (7 U.S.C. 401). That section states in relevant part: 

Every . . . stockyard owner, market agency, and dealer 
shall keep such accounts, records, and memoranda as fully 
and correctly disclose all transactions involved in his busi- 
ness, including the true ownership of such business by 
stockholding or otherwise. Whenever the Secretary finds 
that the accounts, records and memoranda of any such 
person do not fully and correctly disclose all transactions 
involved in his business, the Secretary may prescribe the 
form in which such accounts, records and memoranda 
shall be kept . . . 

While the above -referenced journals are not listed by name in sec- 
tion 401, maintaining such separate accounting is necessary to fa- 
cilitate compliance with the other sections of the Act and with the 
regulations. For example, a general ledger of accounts is necessary 
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the Act upon the complaint of injured parties. (See 312(b); 7 
U.S.C. 213(b)). Whether through the Agency's own initiative or as 
the result of a private complaint, when formal action is taken, it is 
the Secretary of Agriculture or his delegated agent who is the com- 
plaining party, not the private firm or firms allegedly injured by 
the respondent's actions. Moreover, because formal action is not 
initiated to compensate private parties for their financial losses, 
the amount of money involved is irrelevant to a determination of 
whether the Secretary of Agriculture will initiate an action. 

The fact that the investigation of respondents' operations may 
Kave originally resulted from a complaint lodged by Prank Gerace 
of Whitestown Packing Company does not support respondents' ar- 
gument of discriminatory enforcement. Respondents' claim that the 
resources of the government were used to enforce private griev- 
ances is also without merit. 

3. The practices engaged in by respondents must be characterized 
as wilful as they were carefully planned and executed. Deciding 
that there was nothing wrong with making a few extra dollars 
profit on each calf billed to their principal, respondents knowingly 
and intentionally caused false accounts of sale and buyer's invoices 
to be fabricated to document their transactions. This evidences a 
calculated and carefully implemented intention to deceive and de- 
fraud. 

With respect to Schober's failure to disclose his prior ownership 
of the livestock sold to his principals, the evidence makes it clear 
that Schober was aware of his obligations and deliberately failed t 
live up to them. 

In view of the nature of the violations demonstrated in th^ 
record, the question of wilfulness requires little discussion. A viola- 
tion is willful if the respondent intentionally does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous 
advice, or if the respondent acts with careless disregard of the stat- 
utory requirements. Butz v. Glover Livestock Commission Co. 411 
U.S. 182, 185, 187 (1973); Goodman v. Benson, 286 F.2d 896, 900 (LA 
7 1961); In re Miller, 33 A.D. 53, 83-87, aff'd sub nom., Miller v. 
Butz, 498 F.2d 1088 (CA 5, 1974); In re Lufkin Livestock Exchange, 
Inc., 27 A.D. 596, 609 (1968). The term "willful" is also often used to 
denote a voluntary or knowing act as distinguished from one which 
is accidental. 

SANCTION 

Complainant requests that respondent Schober be (1) ordered to 
cease and desist from the practices discussed above, (2) ordered to 
comply with the recordkeeping requirements of the Act, (6) as- 
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of livestock demonstrate clearly that the respondents delib- 
rately and wilfully placed their interests ahead of their principals. 
Accordingly, it is concluded that respondents have wilfully vio- 
ated the Act and regulations as alleged in the complaint, and the 
allowing order is issued. 

ORDER 

Respondents Schober and Wells, their agents and employees, di~ 
ectly or through any corporate or other device, shall cease and 
esist from; 

(1) Engaging in any act, practice or course of business for the 
urpose of obtaining money from the purchasers of livestock by 
ilse or deceptive pretenses; 

(2) Entering into, continuing in, or cooperating in any agree- 
lenfc, arrangement, understanding, or course of business with any 
erson for the purpose of aiding or assisting such person to obtain 
loney from the purchasers of livestock by false or deceptive pre- 
>nses; 

(3) Misrepresenting to their principals or to other purchasers of 
vestock from respondents (a) the manner in which such livestock 
as purchased or acquired by respondents, (b) the origin, or actual 
lace of purchase of such livestock; (c) respondents' original pur- 
iase weights or original purchase prices for such livestock, or (d) 
ae true nature of all charges made for their buying services; 

(4) Preparing and issuing, or causing to be prepared and issued, 
ni connection with the purchase or sale of livestock, accounts of 
sate* buyer invoices, billings, scale tickets or any other documents 
evidencing or prepared in connection with the purchase or sale of 
livestock, which show false, incorrect or misleading price or weight 
entries for such livestock, or which fail to disclose all facts neces- 
sary to show clearly and completely the true nature of each trans- 
action; 

(5) Collecting or aiding and assisting any person to collect from 
the purchasers of livestock on the basis of false, incorrect, or mis- 
leading invoices or accountings; and 

(6) Using their own livestock to fill orders on a commission or 
agency basis without full disclosure of their interest in the live- 
stock to their principal. 

Respondent Schober shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature 
of all transactions involved in his business subject to the Packers 
and Stockyards Act, including accounts, records and memoranda 
which show CD the number of head of livestock bought and sold; U) 
the date of purchase and sale; (3) the true and correct purchase and 
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ponded. Complainant need only prevail by a preponderance of the evidence. Re- 
spondents' failure to testify gives rise to an inference that their testimony would 
have been adverse. A check-kiting scheme is a serious and flagrant violation of the 
Act because of its potential for harm, Severe sanction policy explained. That portion 
of the order providing thsil respondent Millspaugh may be employed as an auction- 
eer after 1 year of his a-year suspension is authorized by the Act since it is a relax- 
ation of the sanction that would normally be in effect. Under the regulations, a sus- 
pended registrant cannot be employed by persons subject to the Act. The P&S Act 
adopts by reference the rule making authority of the Federal Trade Commission. 
The employment regulation has the force and effect of law. Auction market opera- 
tors could be required to register as market agencies or dealers. 

Eric Paul, for complainant, 

Keith Rutledge, Battesville, AR., for respondent MiHspaugh only. 

Decision by Donald A. Campbell, Judicial Officer 

DECISION AND ORDER AS TO JERRY MILLSPAUGH 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
$eq.}.* An initial Decision and Order was filed on October 28, 1985, 
by Chief Administrative Law Judge John A, Campbell CALJ) sus- 
pending respondent Jerry Millspaugh as a registrant for 5 years 
and ordering him to cease and desist from various practices, includ- 
ing misusing a "Custodial Account for Shippers' Proceeds"; issuing 
insufficient funds checks; failing to pay for livestock; failing to 
remit to consignors when due the net proceeds from the sale of con- 
signed livestock; exchanging drafts or checks to create a false 
"float" or balance in a checking account; and purchasing livestock 
out of consignment for speculation, The order also requires re- 
spondent Jerry Millspaugh to keep complete and accurate records. 

On December 3, 1985, respondent Jerry Millspaugh appealed t 
the Judicial Officer, to whom final administrative authority 
decide the Department's cases subject to 5 U.S.C. 556 and 5 
has been delegated (7 CFR 2.35).** On December 19, 1985, thi 
case was referred to the Judicial Officer for decision. 



* Sec generally Campbell, "The Packers and Stockyards Act Regulatory Pro- 
gram," in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug, 1985 Supp.), and 
Carter, "Packers and Stockyards Act," in 10 Harl, Agricultural Law, ch. 71 (1980). 

*" The position of Judicial Officer was established pursuant to the Act of April 4, 
10-10 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1963, 18 Fed. Reg. 
3?19 (19153), reprinted in 5 U.S.C. app. at 1068 (1982). The Department's present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment's regulatory programs since 1949 (including 3 years' trial litigation; 10 years' 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram) (December 1962-January 1971). 
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market agency or dealer under the Act for a period of five years 
together with cease and desist and record keeping provisions. 

In this phase of the proceeding, complainant seeks a decision and 
order imposing corresponding cease and desist, record keeping, and 
suspension provisions upon respondent Jerry Millspaugh. 

FINDINGS OP FACT 

1. Farmers & Ranchers Livestock Auction, Inc. (hereafter some- 
times referred to as the "corporate respondent"), is a corporation 
with its principal places of business in Charlotte and Mt. View, Ar- 
kansas, and its business mailing address is P. 0. Box 156, Cord, Ar- 
kansas 72524. 

2. The corporate respondent, at all times material herein, was: 
(a) Engaged in the business of conducting and operating the 

Farmers & Ranchers Livestock Auction, Inc., stockyard at Char- 
lotte, Arkansas, and the Farmers & Ranchers Livestock Auction, 
Inc., stockyard at Mt. View, Arkansas, stockyards posted under and 
subject to the provisions of the Act; 

Cb) Engaged in business as a market agency, selling livestock 
on a commission basis at the stockyards, and as a dealer, buying 
and selling livestock in commerce; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce, 

3. Respondent, Jerry Millspaugh is, and at all times material 
herein was: 

(a) Vice President and Auctioneer of the corporate respondent; 

(b) Owner of a 33 Vs percent interest in the corporate respond- 
ent's outstanding stock, and one of three members of the board of 
directors of the corporate respondent; and 

(c) In combination with respondents Billy Gene Davis and 
Mary Lavone Davis, responsible for the direction, management an* 
control of the operations of the corporate respondent. 

4. Respondent Jerry Millspaugh, in combination with _ respond- 
ents Billy Gene Davis, Mary Lavone Davis and Randy Davis, is now 
and since August 7, 1984, has been: 

(a) Engaged in the business of conducting and operating Handy 
Davis d/b/a Cattleman's Commission Company stockyard; 

(b) Engaged in the business of a market agency selling live- 
stock in commerce on a commission basis at that stockyard; 

(c) Responsible for the direction, management and control of 
the operations of Randy Davis d/b/a Cattleman's Commission Com- 
pany; and 
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deficiency of $292,590.79 in funds available to pay shippers' pro- 

ceeds; and 

(0 Such deficiencies were due, in part, to the misuse of funds 
received from the sale of consigned livestock as specified in Finding 
7 below, and the failure to deposit in the custodial account within 
the time prescribed by the regulations an amount equal to the pro- 
ceeds receivable due from the sale of consigned livestock. 

7. During the period from at least January 6, 1984, through at 
least January 27, 1984, the corporate respondent, under the direc- 
tion, management and control of respondents Jerry Millspaugh, 
Billy Gene Davis, and Mary Lavone Davis, in connection with its 
operations as a market agency, used funds received as proceeds 
from the sale of consigned livestock on a commission basis for pur- 
poses of its own and for purposes other than the payment of lawful 
marketing charges and the remittance of the net proceeds to the 
owners and consignors of livestock, in that funds received as pro- 
ceeds from the sale of consigned livestock were regularly deposited 
to the corporate respondent's general account and used to repay a 
personal loan made to respondent Billy Gene Davis, to pay ex- 
penses of the market, and to finance livestock dealer expenses (CX 
24-26; Tr. 130-144). 

8. The corporate respondent, under the direction, management 
and control of respondents Jerry Millspaugh, Billy Gene Davis and 
Mary Lavone Davis, in connection with its operations as a ma &' 
agency, on or about the dates and in the transactions set forth 
below, sold livestock on a commission basis and in purported pay- 
ment of the net proceeds due the owners or consignors thereof, 
issued checks which were returned unpaid by the bank upon which 
they were drawn because the corporate respondent did not have 
sufficient funds on deposit and available in the account upon which 
such checks were drawn to pay such checks when presented. 

N t Amount 

Date of Check "?' Check payee/Consignee of 

(1.984) H f a(] No. ' Check 



1/4 l 135 83 Ernest Grayson, Jr. $370.42 

j/6 2 13702 OraMast 609 ' 22 

1/11 68 13815 Harold Montooth 

1/11 7 13801 Wayne Turner 

1/11 2 13750 Charles Horns 

1/11 4 13768 Taft McSpadden 

1/11 2 13868 William Archer . 

1/11 2 13717 Bobby Haney 295.77 

1/11 1 13775 EarlLitaker 4<M.AJ 

860 Ruth Kay Lytle 2295.15 

1/11 31 13868 Robert Walker 8,264.03 



240 



PACKERS AND STOCKYARDS ACT 
Volume 45 Number 1 



Date of Check N - 
1984) *>f 

Head 



1/13 






M 
Na 



13926 



PaTMwn - 
ayee/Consignee 

p au i Hochatedler 



Amount 

of 



291.K7 



Period of time, th co-ate 
agement and ontroT of e nnn 
Davis and Mary Lavone Dav " 
basis and Sd to 



set forth i 

transactions du 6 the , 

' Under the directi() . " 
Mills P^, Billy Go, 



mi t to 

such livestock, when due thTlt T 6 '' 8 Snd co g" 

sales. Ue ' the net Proceeds resulting from sue 

10. As of March 9S 1 QO^ 4.1. 

consignors of livis t ock he n r ! t remained ^ * th. owne, 
$218,079.54. "wstock net proceeds in the amount c 



8 upon 

Farmers & Ranchers UvJ*? ^ 11 f Consi S rs <* "vestock t, 
ing regulations pr 0m S ^ 1 c^' In " PUrSUant to the ^ 

12. The corporator sn nrf y t 6 ? Cr6tary of Apiculture, 
and control rf P ^ffi M^T th \ directi ' nagnenl 
Mary Lavone Davi,T c n eZ T Ugh ' B " ly Gene D s "" 
on or about the dates andint? W1 ' h " S P era tions as a dealer, 
chased livestock and in D unn,tM Ctl nS Set forth below . P ur ' 

which were returned un Da iH ted tl f a ment there f issued ch e ok s 
drawn because the cornornh. , " k Up n which the y 

f^nds on d ep osit and avaifbl "T^"' dW not have sum < 

checks were drawn to pay such, h I, u CCOUnt Up " which Sllc[l 
pay such checks when presented. 



Date of 
Purchase 



Seller 



Date of Check 





-,ic. AklnLvB , Co . 



12/16/88 



9912/20/88 



CATTLEMAN'S COMMISSION COMPANY 
Volume 45 Number 1 



241 



Date of 

Purchase 

12/20/83 



Sel lei- 



No. 

of 

Head 



Date of 
Check 



Check 
No. 



Amount 

of 
Check 



4262 $24,0(>2,fJG 



13. The corporate respondent, under the direction, management 
and control of respondents Jerry Millspaugh, Billy Gene Davis and 
Mary Lavone Davis, in connection with its operations as a dealer, 
on or about the dates and in the transactions specified in Finding 
12 above and in the transactions specified below, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 



Date of Purchase 



12/30/83 



Seller 



Merroll C. Akin Lvsk. Co. 



No. 



97 $24,086.00 



l/G/84 



Merrell C. Akin Lvsk. Co. 



105 $24,243.88 



14. As of August 16, 1984, there remained unpaid to the livestock 
seller in transactions set forth in Findings 12 and 13, a total of 
$8,330.86. 

16. Between August 26, 1983, and December 30, 1983, as moi 
fully set forth in the schedule attached to this decision as Append 
A, Respondent Mary Lavone Davis drew twelve drafts totalling 
624,132,60 on Rex White Livestock Auction and deposited such 
drafts to the Farmers & Ranchers general and custodial accounts 
for immediate credit. On or about the dates on which these twelve 
drafts were drawn, respondent Mary Lavone Davis issued seven- 
teen Farmers & Ranchers general account checks totalling 
563,319.15 payable to Rex White Livestock Auction. Respondent 
Jerry Millspaugh issued two additional checks, drawn on his own 
personal checking account, totalling $60,819,27, payable to Rex 
White Livestock Auction. Although sixteen of the nineteen checks 
given to Rex White Livestock Auction contained a notation to the 
effect that the check was for "cattle" or for a specific number of 
head, the Farmers & Ranchers checks and the two checks issued by 
respondent Jerry Millspaugh were not issued in payment for live- 
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ary 13, 1984, in the amount of $4,897.41, totalling $32,841.52; or (2) 
the receipt of livestock to be purchased from the next scheduled 
auction sale. In either case, the exchange of draft and checks was 
made for the purpose of obtaining an unauthorized use of credit by 
means of a float and no actual purchase or sale of livestock oc- 
curred (CX 51, 54; 324-327, 350-357). 

Cattleman's Commission Company 

21. Respondent Jerry Millspaugh, together with the remaining 
individual respondents, in connection with the market agency oper- 
ations being conducted under the registration Randy Davis d/b/a 
Cattleman's Commission Company, failed to properly maintain and 
use the Cattleman's Commission Company custodial account, there- 
by endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock, in that: 

(a) As of October 31, 1984, respondent Jerry Millspaugh, in 
combination with the other respondents in this proceeding, had 
issued and oustanding Cattleman's Commission Company custodial 
account checks in the amount of $272,124.42, and had, to offset the 
outstanding checks, a balance in the custodial account of $5,443.97, 
deposits in transit of $80,926.47 and current proceeds receivable of 
$152,501.40, resulting in a deficiency of $33,252.58 in funds avail- 
able to pay shippers' proceeds; 

(b) As of November 30, 1984, respondent Jerry Millspaugh, in 
combination with the other respondents in this proceeding, had 
issued and outstanding Cattleman's Commission Company custodi- 
al account checks in the amount of $286,111.74, and had, to offset 
the outstanding checks, a balance in the custodial account of 
$35,394.40 and current proceeds receivable of $174,447.12, resulting 
in a deficiency of $76,270.22 in funds available to pay shippers pro- 



Co) As of December 21, 1984, respondent Jerry Millspaugh, in 
combination with the other respondents in this proceeding, had 
issued and outstanding Cattleman's Commission Company custodi- 
al account checks in the amount of $181,283.22, and had, to offset 
the outstanding checks, a balance in the custodial account oi 
$26,644.17, deposits in transit of $4,068.09 and proceeds receivable 
of $103,461.89, resulting in a deficiency of $47,109,07 in funds avail- 
able to pay shippers' proceeds; 

(dj Such deficiencies were due, in part, to the failure to deposit 
in the custodial account before the close of the next business day 
an amount equal to the proceeds receivable from livestock pur- 
chases by respondents, by market employees, and by a dealer to 
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whom the market had extended credit and financed, one Gordon 
Bray. 

22. Respondent Jerry Millspaugh, in combination with the re- 
maining individual respondents, in connection with the operations 
of Randy Davis d/b/a Cattleman's Commission Company during 
the period August 8, 1984, through January 9, 1985, purchased live- 
stock which had been consigned for sale on a commission basis for 
the speculative account of Randy Davis d/b/a Cattleman's Commis- 
sion Company (CX 58-62, Tr. 372-377, 412-427, 470-472), 

23. Respondent Jerry Millspaugh, in combination with the re- 
maining individual respondents and in connection with the pur- 
chases of livestock consigned for sale on a commission basis in 
finding 22 above, submitted accounts of sale to consignors which 
failed to disclose the true and correct names of the buyers and 
state the nature of the relationship existing between the market 
agency and the buyers (CX 60-62; Tr. 420-422, 425-427). 

24. With respect to the financial condition and operations con- 
ducted under the name Cattleman's Commission Co., between Jan- 
uary 1 1985, and June 30, 1985, testimony by Regional Supervisor 
Jack Bellew and Auditor Kenneth Gordon of the Packers and 
btockyards Administration's Memphis Regional Office (Tr. 43G-444 
4bl-477) coupled with a Balance Sheet, Income Statement and 
Custodial Account analysis as of April 30, 1985 (Complainant's Ex- 
hibit 68J i establish that respondent Jerry Millspaugh, in combina- 
tion with the Bother individual respondents, continued to operate 
tne cattleman s Commission Co. auction market in a manner that 
endangers the livestock marketing public in total disregard of the 
custodial account and fair trade practice requirements of the Acl 
and regulations. A continued custodial account shortage ($9,107.14 

f , ,n r iJV? 8 5) haS been combined wi * a mounting operating 
loss lH,bU,348.43 between January 1, 1985, and April 30, 198&) mid 

(current liabmties less current asSGts M 



During this same period substantial purchases of consigned live- 
stock, much of which was shipped to Amarillo, Texas, for resale on 

nfTl^fqli S ,' haVG generated a com ^y catch Battle income 
ll,d^.bl, a figure entirely incompatible with a legitimate 
market support operation, Moreover, as explained by Mr, Belle* 
the J Cattleraan ' s Commission Co. operation during 
^ Tu t0 Pay feed expenses of $55,042.70, These feed 
, f 0nd the amount of feed tha * dd be used 
f H - r 1 ^' bUt are entirei y appropriate for the 
of cattle in the Bill Davis ranch operation (Tr 464-4fi6). 



CATTLEMAN'S COMMISSION COMPANY 2-15 

Volume 45 Number 1- 

Lastly, an additional operating loss of some $13,000 was incurred 
between April 30, 1985, and June 30, 1985 (Tr. 467). 

25. When the registration of respondent Randy Davis was accept- 
ed pursuant to the submission of the documents that have been ad- 
mitted as complainant's exhibits 6-8, respondent Jerry Millspaugh 
was employed as auctioneer, the same position that he held in con- 
nection with the corporate respondent. 

26. Respondent Jerry Millspaugh advanced $5,000.00 to respond- 
ent Randy Davis in order that a bond equivalent in the required 
amount of $65,000.00 could be obtained and operations commenced 
under the trade name Cattleman's Commission Co. 

27. Respondent Randy Davis was not in possession of knowledge 
respecting Cattleman's Commission Co. records and was observed 
to perform work of a type normally handled by "yard help" during 
the investigation conducted by Mr. Jack Bellew and Mr. Kenneth 
Gordon on August 28, 1984 (Tr. 453, 459-460). This investigation, 
and others conducted on subsequent dates by employees of com- 
plainant, establish that respondent Randy Davis, d/b/a Cattle- 
man's Commission Co. was, in fact, a successor or sham circumven- 
tion of the Act and not a bona fide new entity. 

28. Livestock purchases made from consignment during eight 
weekly sales held in November and December, 1984, totalled 
5210,259.62, a figure equal to 14 per cent of the $1,520,466.19 in 
livestock that had been consigned for sale at the Cattleman's Com- 
mission Co. stockyard (CX 58). 

29. Recap sheets maintained in the Cattleman's Commission Co. 
records for these eight sales could not be reconciled to invoices 
showing "company" purchases. The recap figure for "Cattleman s 
Commission Co." purchases was far greater and the discrepancy 
was not explained until a market employee, the bookkeeper, re- 
vealed that purchases by "C&L" and "Long" were, in fact, compa- 
ny purchases (CX 59-62; Tr. 413-427). 

Additional Finding 

30. The check kiting established to exist between respondents 
Jerry Millspaugh and Farmers & Ranchers Livestock Auction, Inc., 
on the one hand, and Rex White d/b/a White Auction Company on 
the other hand, included two checks drawn by respondent Jerry 
Millspaugh in the amounts of $30,747.33 on September 26, 198d, 
and $30,741.87 on October 3, 1983. These were the checks that 
could be closely matched to corresponding drafts drawn on Hex 
White. A total of seven personal checks had been issued by re- 
spondent Jerry Millspaugh payable to Rex White between Septem- 
ber 7> 1983, and December 26, 1983 (CX 64). None of these could be 
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1347,109.07), while somewhat smaller, were created by a failure to 
deposit in the custodial account before the close of the next busi- 
r.eS day, an amount equal to the proceeds receivable from live- 
stock purchases made by the respondents, including purchases 
hidden by the use of false or misleading buyers names or notations, 
and a failure to make timely deposits for purchases made by a 
dealer to whom the market had extended credit and financed, one 
Gordon Bray (Findings 21, 22). This failure on the part of respond- 
ent Jerry Millspaugh to maintain the Cattleman's Commission Co. 
custodial account in the required manner has continued and a defi- 
ciency continues to exist (Finding 24). 

It must be concluded, therefore, that the course of conduct of re- 
spondent Jerry Millspaugh with respect to the maintenance and 
use of the respective custodial accounts constitutes a wilful, delib- 
erate and flagrant violation of sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)), and of section 201.42 of the regulations. 

Failure to Remit the Net Proceeds Due Owners and Consignors of 

Livestock 

The corporate respondent, under the direction, management and 
control of respondents Jerry Millspaugh, Billy Gene Davis and 
Mary Lavone Davis, sold livestock on commission at four auction 
sales and failed to remit, when due, the net proceeds resulting from 
such sates. As of March 23, 1984, net proceeds in the amount ot 
$218,079.54 remained unpaid (Finding No. 10). Respondent Jerry 
Millspaugh acted in a fiduciary capacity and was obligated to remit 
the net proceeds of sale with a complete and accurate accounting 
before the close of the next business day following the sale of con- 
signed livestock. In re Arab Stock Yard, Inc., supra, 37 A.JJ, at ^J, 
301. This prompt payment of net proceeds is required by section 
201.43(a) of the regulations (9 CFR 201.43(a. Any failure by any 
market agency to comply with this prompt remission requirement 
is an extremely serious violation of the Act, 

Failures to remit net proceeds often follow failures to proper^ 
maintain custodial accounts in conformity with section M<* 
the regulations (9 CFR 201.42), when, as here, the market agency 
does not possess funds with which to make up custodial account 
shortages. The responsibility for properly maintaining th ^ ^todial 
account of respondent Farmers & Ranchers Livestock Auction Inc 
rests on its owners, officers and directors md ^ "*^ 
Jerry Millspaugh, who was an officer, director, and I/ 3rd Downer oi 
this closely held corporation. Respondent Jerry MlBa hadto 
have actual knowledge that Billy Gene Davis has 
to comply with these requirements, even to the extent of 
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a 1967 stipulation, a 1970 consent decision and a 1978 injunction 
inis pattern has continued after the January, 1984, failure of the 
corporate respondent in connection with a de facto successor, the 
uattleman s Commission Co. operation (Finding No, 21) 
It must be concluded that there has been a pattern of wilful and 

9M%*? / a J lm ' eS k ? C mply Wlth the ^*ntB of section 
307 a nH\^ le f ?u g U l atlo " s T and that 8U 'h actions violate Action 
d07 and 312(a) of the Act (7 U.S.C. 208 and 213(a. 

Failures to Pay for Livestock Purchases 

The corporate respondent, under the direction, management and 
control of respondents Jerry Millspaugh, Billy Gene Davis and 

fq*7q* flT 116 ? a T made f Ur P urcha ses of livestock totalling 
W98.64 as a dealer and failed to pay the livestock seller, Merrcll 
u Akin Uvestock Co, for such purchases (Findings 12, 13). Checks 
drawn in purported payment for two of these purchases wore dis- 
honored upon presentation because sufficient funds were not on de- 
posit and available (Finding 12). These failures to pay, when due. 
the full purchase price of livestock constitute an unfair and decep- 

f Sections 312(a) and 
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Jerry Millspaugh actively participated in this check swapping 
scheme until his bank advised him of no further immediate credit 
on checks deposited to his personal checking account (Finding 30). 
It is well established that the issuance of checks in connection 
with transactions under the Act which are dishonored because of 
insufficient funds on deposit and available in the account on which 
iuch checks are drawn is an unfair and deceptive practice that vio- 
lates section 312(a) of the Act (7 U.S.C. 213(a)). In re Edzards, 37 
A.D. 1880, 1887 (1978); In re Bryan, 36 A.D. 37, 42 (1977). By issu- 
ance of the two NSF checks made payable to Merrell C. Akin, the 
corporate respondent and respondent Jerry Millspaugh have also 
wilfully violated section 409 of the Act (7 U.S.C. 228b). 

The generation of a false "float" in the corporate respondents 
general and custodial bank account by the deposit of checks or 
drafts for immediate credit coupled with the concurrent issuance of 
checks in identical or similar amounts for exchange or swapping is 
clearly an unfair and deceptive practice in violation of section 
312<a) of the Act (7 U.S.C. 213(a)). 1 Even the misuse of a float 
generated without resort to check-kiting has been condemned in 
numerous cases. In re Roseth, 39 A.D. 28, 36 (1980), affd per 
curiam (unpublished), 636 F.2d 1224 (8th Cir. 1980); In re Hardy, M 
A.D. 1383, 1398-1406 (1974); Bowman v. U.S.D.A., supra; ^ aniels j- 
United States, 242 F.2d 39, 41-42 (7th Cir. 1975), cert, denied, d54 
U.S. 939. 
Incomplete Records and Records Containing False and Deceptive 

Entries 

The records maintained by the corporate respondent fail to meet 
the requirement of section 401 of the Act (7 U.S.C. 221), which 
provides, inter alia, that 

any ... market agency, and dealer shall keep such ac- 
counts, records and memoranda as fully and correctly dis- 
close all transactions involved in his business . . . 
Drafts drawn on White Auction Company between August 26 
1983, and January 5, 1984, totalled $2,719,477.48. Checks issued 
payable to Rex White or White Auction Company to ailed 
$2,243,147.35 (CX 64). Only a handful of these t^ 
tied to the legitimate purchase or sale of livestock or 
check-kiting arrangement because complete dealer 
lated records were not available. At the hearing, complainant was 

In re Blackfoot Livestock Commission Co, Administrative Law Judge's Decision 
PS Docket No. 6107, Aug. 22, 1985, on appeal to Judicial Otticer. 
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signors under the Act. Mr. Kenneth Gordon, an auditor who is fa- 
miliar with the sale of livestock at auction markets, testified as fol- 
lows: 

Q. And how would you describe these transactions? 

A. My description of them, based on the numbers of per- 
centages, even though the classification of market sup- 
port or catch cattle was used, the volume would lend 
itself to be buying out of consignment for speculative 
purposes, in other words, buying and shipping and 
then expecting it to sell at a profit. 

Q, Now is there any way that this could have been done 
without Jerry Millspaugh personally knowing that 
these purchases were being made by the company? 

A. No, they were not. Him being the auctioneer, he indi- 
cated the sale of the livestock to the individual that 
purchased them when he accepted the final bid on the 
animal, the buyer was disclosed at that time, so Mr. 
Millspaugh had to know who the purchaser was. (Tr. 
376) 

The true extent of such speculative purchases was evident to re- 
spondent Jerry Millspaugh, but hidden from consignors by the use 
of fictitious names such as "Long" and initials and numbers that 
were not identified in the accountings prepared as company buying 
symbols (Findings 28, 29; Tr. 385-387, 392-393, 397-400). 

Mr. Jack Bellew, complainant's Regional Supervisor, a CPA with 
12 years experience in the observation of auction sales and the in- 
vestigation of auction market operations, also testified that re- 
spondent Jerry Millspaugh would have had to be aware of market 
purchases exceeding five or ten percent of total consignment 
volume and was an integral part of the operation (Tr. 470-471). 

Responsibility of Respondent Jerry Millspaugh For Violations By 

Farmers & Ranchers Livestock Auction, Inc., and Cattleman s 

Commission Co. 

The position taken by respondent Jerry Millspaugh throughout 
the portion of the oral hearing he attended, in person and by coun- 
sel, is that his involvement in the direction, management and con- 
trol of the operations of Farmers & Ranchers Livestock Auction, 
Inc., was strictly limited to a performance of the duties of auction- 
eer. 

Respondent argues at page 16 of his brief: 
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Respondent Jerry Millspaugh was an owner and director 
and Vice-President of the Corporate Respondent. His sole 
Junction was that of auctioneer. He had no direct supem- 
sory contro], management, direction, or control over the 
custodial accounts, general accounts, check writing, or any 
other management responsibilities for the Corporate Re- 
spondent. The actions taken by Jerry Millspaugh through- 
out his employment and connection with the other Re- 
spondents herein clearly show that Jerry Millspaugh lias 
not m any way violated the Rules and Regulations to the 
Packers & Stockyards Act. 

The record shows, however, that respondent Jerry Millspaugh 
eitner actively participated in violations which occurred in the 
course of the Farmers & Ranchers and Cattleman's Commission 
U). operation, or knowingly permitted respondents Billy Gene 
Uavis and Mary Davis to conduct the daily operations of the corpo- 
rate respondent and the Randy Davis d/b/a Cattleman's Commis- 
sion Lo. operation in violation of the Act and regulations. In either 
case he must be held fully responsible for such violations in order 
tnat the remedial purposes of the Act can be achieved. 

^ d f I8t orders have been repeatedly made applicable to 
dents who are owner/officers of closely held family corpora- 
despite lack of active personal participation in the practices 
the Act In In re M Livestock, 39 A.D. 803, 901 
Depa ^ tment 's Judicial Officer made such an order app!J. 

own nf SP u en ?- McAnlnch> even thou e h he was an otanlee 
Z W^fT W i H Ved ln Indi ^ P olis, Indiana, and only viBited 
the Whiteville, North Carolina, auction market facility on rare oc- 

f Mrivf ra T y t0 k n active part in the day-to-day oner- 
of MCM. The Judicial Officer stated: 

This i s not to punish respondent McAninch, but to deter 
- * similarly situated from permitting auch 

f 8 T CUr in the futura If the President of a closc- 
family corporation, whose wife owns two-thirds of 

C U av id a cease and desist ord er when serious 
are committed by the corporation merely by del- 

r SibUity to someone else > th <> wmodlal 
Act would not be achieved. 

Millspau S h ' s involvement was much moro ox- 



o W fT* ^ C0ntainin ^ false ~^ to the 
^ Ck pur P rted ly ^ing paid for that were 



(Findings 
livestock as auctioneer In transactions 
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here he could not avoid knowing that the livestock were being 
purchased without disclosure that these were direct or indirect 
company purchases for speculative purposes. This occurred on a 
regular basis with respect to both Farmers & Ranchers and Cattle- 
man's Commission Company operations (Tr. 376-4003. He advanced 
funds to respondent Randy Davis to permit a continuation ot the 
*ame practices that he knew had occurred in the corporate re- 
spondent's operation (CX 12-14; Tr. 82-84). He was aware that the 
respective custodial accounts were not being properly maintained 
and that a dealer, Gordon Bray, was being allowed to pay for live- 
stock at the following weekly sale without a prompt reimburse- 
ment of the custodial account (CX 63, Tr. 442). Lastly, he was 
present when records were sought by complainants investigators 
during both the current and prior investigations and must have 
teen well aware that the corporate respondent's ords were being 
kept during 1983 and 1984 in such a manner as to fail to fully and 
correctly disclose all transactions involved in its business Ui. w , 
450). He failed to produce records to support his issuance of person. 
aJ checks used in a check-kiting scheme (CX 32, b4; lr. iwi, & , 
448) He was, as noted by witness Jack Bellew, an integral part ol 
the entire operation (Tr. 470-471). Under these Circumstances i a 
suspension order as well as a cease and desist and recoid keeping 
order is required. 

SANCTION 

Respondent Jerry Millspaugh was initially registered as i an indi- 
vidual, selling livestock on a commission basis .under "the name 
Farmers & Ranchers Livestock Auction at Mt. View, Arkansas, on 
May 5, 1975 (CX 1, p.9). This registration was a nd ^Jj? ' 
1976, to add buying and selling on commission at the ^ontgom y 
Livestock Auction, Searcy, Arkansas, and a dealer operation CX 1 
pp. 7-8). On February 25, 1977, a corporate registrati n was , ssued 

to Farmers & B""^^^^^"*^^ 1 S^-v ^ 
operation was continued under this registration, o 
Searcy sale was replaced with a sale at Charlotte, 
construction of a new sale barn (Tr. 32). The indiyi, 
of respondent Millspaugh became inactive with the 



registrant, he may be suspended as a registrant. 

Complainant presented sanction testimony at the cte oi the 
oral hearing from Mr. Jack Bellew, and from Mr. Harold W. uav, 
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Chief of the complainant's Livestock Marketing Divis 
Bellew reviewed the difficulties being encountered by his 
obtaining proper adherence to the Act by other registra 
result of what was generally perceived as a continued blats 
tion of the Act by respondent Billy Gene Davis through I 
ation being conducted under the name Randy Davis d/b/i 
man s Commission Co. Mr. Davis, the individual delegated 
responsibility by complainant to determine what sanction 
be sought in all cases involving market agencies and deale 
lied that a five-year suspension and standard cease and de 
visions should be made applicable to each registrant, an< 
like period of prohibition and cease and desist provisions si 
imposed upon the single non-registrant, respondent Mary 
Davis. He qualified this agency recommendation by indicat 
a provision allowing the employment of respondent Jer 
spaugh as an auctioneer only by other registrants after the 
tion of the first year of a five-year suspension would be ai 
to complainant. He explained that respondent Jerry Mi] 
should not be allowed employment involving the buying anc 
of livestock outside the auctioneer function or the exercise 
agement responsibilities or control of operations requiring i 
tion. 

The requested five-year suspension of respondent Jen 
spaugh appears reasonable in the light of the record evidei 
spondent Jerry Millspaugh has been shown to be intima 
volved in numerous violations which occurred with respect 
he operations conducted under the name Farmers & R, 
Livestock Auction, Inc., and under the name Randy Davii 
Cattleman's Commission Co. 



tilf 7 We ^ iha \ res P ndent J Ty Millspaugh has wilful 
tuapated in the violations that have occurred after the regis 

front'duHn^- ? ^ *" ^" y Millspaugh does not , 
hi. rZV ? S^ P6riod When Complainant has so, 
ftom ? ^ B ' Uy , ene Davis and Ma ^ La e Davis 
asTelnH Tp 38 TS? agendes and dealers in the - ' 
pension of th. Randy / OTis has A * August 8, 1984, 
Uon th at L 6 8am ! duration must be im P^ed upon him. R 
S " " 8 *' 6 f r the eariier 



to a D r,o, nvH e eaer voa ons or 

Ws e theSewetar y !s P^vided by a provi s ion al 

ms em 
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by other registrants after one year exclusr 
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by the United States Court of Appeals for the Seventh Circuit in 
Mattes v. United States, 721 F.2d 1125 (1983). 

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICEH 

Respondent contends on appeal that the ALJ's findings are not 
adequately supported by the record, but the record abundantly sup- 
ports the ALJ's findings and conclusions. In fact, the proof here far 
surpasses the preponderance of the evidence, which is all that is 

required. 2 

Respondent Jerry Millspaugh's argument as to the evidence is 
primarily based on his contention that the evidence does not prove 
that he was personally responsible for the violations. But the evi- 
dence showing that respondent Jerry Millspaugh was vice presi- 
dent and one of the three directors of the corporate respondent, 
and that he owned one-third of the corporate respondent s out- 
standing stock, is sufficient to show that he was responsible for the 
corporate respondent's violations. The record further shows that 
Randy Davis d/b/a Cattleman's Commission Company was merely 
a continuation of the corporate respondent. 

Furthermore, neither respondent Jerry Millspaugh nor any ol 
the other respondents testified in this proceeding, notwithstanding 
the fact that respondent Jerry Millspaugh was present during most 
of the hearing. Under the settled principle that has been followed 
in many proceedings before this Department, 3 and which has also 



* See Herman & MacLean v. Huddleston, 459 U.S. 375, 
SEC, 450 U.S, 91. 92-104 (1981); In re Rowland, 40 Agric. Dec 1934, 1941 n.o U J U 
offtf, m F.2d 179 (Gtli Cir. 1983); In re Gold Bdl-I&S ^/<' Inc " , A |" C , 
Itec. 1336, 1B46 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979}, aff'd mem., 614 F.2d 



45 Agri, Dec. _ (Jan. 31, 19M); /. 

, Inc., 44 Agric. Dec. _ (Oct. 17, 1985); In K Say lor, 44 Agi . Dec. 
.Sept. 20, 1985); In re Petty. 43 Agnc. Dec. _ (Oct. 81. 1984), ap^ 
3-S4-22QO-R (N.D. Tex. Dec. 19, 1984); In re Jarosz Produce Farms Inc 42 1 
Dec. _ (Oct. 6 h 1983); In re Farrow, 42 Agric. Dec. - (Sept ^^ 
part and L'd in part, No. 83-2548 (8th Cir. Apr. 24, 1085) ments affirmed; 
on reversed); In re Mattes Livestock Auction Market, Inc, 42 Agnc Dec 81 101 
aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Stamper -42 Agr c Dec .20 32 

Inc 



, . , 

M9S3), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re De 

m, 40M (1982), aff'd, No. 82^1157 (D.N.J. Jan ^J" 8 ^^ CV 

(3d Cir. 1S83); In re Kin 6 Meat Co., 40 Agnc. De, 146 J^ 150^1981 , fM N 
S1-84S5 (C.D. Cal. Oct. 20, 1982), remanded, No, CV 81-648 B ^Vf a ' 
tt. con S id 6 r newly discovered evidence), order on remand 42 Ag r 
affd. No. CV 81-6485 (Aug. 11, 1983) (original order of Oct. 20, 1982 
A H.c). affd (unpublished), 742 F.2d 1462 (9th Cir. 1 
P ^n g Co.! 39 AgrW, Dec. W^* 
Sept. 30, 1981); In re Purvis, 38 Agnc. Dec. 1271, 1^7b U UJIBJ. Continued 
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rporate respondent issued a check to Rex White for $26,070 and 
me preceding day, October 3, 1983, respondent Jerry Millspaugh 
o~ C !r, eck from his Phonal account to Rex White for 
.S7. The two checks to Rex White totalled $56,811.87, ie 

m re than the draft drawn fa y the corporate respondent on 



i the absence of any testimony by respondent Jerry Millspaugh 
my ot the other respondents, this evidence, together with the 
5i evidence relating to the check-kiting scheme, gives rise to the 
ng inference that Jerry Millspaugh was personally writing 

fl on his own checking account as part of the check-kiting 

B 



me. 



should be noted that a check-kiting scheme is a serious and 
ant v 10 lation of the Act not because of the actual loss that 
Have occurred as a result of the arrangement, but, rather, be- 
heck ~ kitin arrangement of the size involved here over an 
period of time has the potential for great harm. 5 Such 
ng schemes are very easy for livestock firms to engage in 
)ut detection by banking officials. Accordingly, severe sane- 
must be imposed where any respondent engages in a check- 
? scheme in connection with its livestock activities subject to 

-Ot* 

s tHe policy of this Department to impose severe sanctions for 
is violations of any of the regulatory programs administered 
e Department to serve as an effective deterrent not only to 
ijspondents, but also to other potential violators. This policy 
sen followed in all of the Department's disciplinary proceed- 
a recent years. 

basis for the Department's severe sanction policy is set forth 
at length in numerous decisions, e.g., In re Worsley, 33 Agric. 
54Y, 1556-71 (1974), 6 which is set forth as Appendix B to this 



example, in In re Blackfoot Livestock Commission Co., P&S Docket No. 
oseiitly before the Judicial Officer, when a check-kiting scheme engaged in 
livestock firms was suddenly ended by one of the firms, the other firm's 
is left holding three dishonored drafts totalling almost $900,000 (for which it 
ady given credit). In addition, livestock sellers lost nearly $200,000. 

Department's severe sanction policy did not originate with Worsley, but, 
vaa mentioned briefly in the first decision issued by the present Judicial Of- 
n? JYenner, 80 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
is other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
374 ), ctff'd per curiam, 498 F.2d 1088 (6th Cir. 1974). 

u-e sanctions issued pursuant to the Department's severe sanction policy 
itained, e.g., in In re Collier, 38 Agric. Dec. 957, S71-72 (1979), aff'd per 

Continued 
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during a suspension period. Specifically, the regulations provide (9 
CFRg 201.81); 

201.81. Suspended registrants. 

No stockyard owner, packer, market agency, or dealer 
shall employ any person who has been suspended as a reg- 
istrant to perform activities in connection with livestock 
transactions subject to the jurisdiction of the Secretary 
under the Act during the period of such suspension; Pro- 
vided, That the provisions of this section shall not be con- 
strued to prohibit the employment of any person who has 
been suspended as a registrant until such time as the 
person demonstrates solvency or obtains the bond required 
under the Act and regulations. No such person shall be 
employed, however, until after the expiration of any speci- 
fied period of suspension contained in the order of suspen- 
sion. 8 

Authority to issue regulations under the Packers and Stockyards 
Act is contained in 402 of the Act (7 U.S.C. 222), which adopts 
by reference the authority of the Federal Trade Commission to 
issue regulations (15 U.S.C. 46(g)), and in 407 of the Act (7 
U.S.C, 228(a}). Many of the Packers and Stockyards Act regula- 
tions are merely advisory, but others have the force and effect of 
law. 9 The regulation just quoted is obviously one of the regulations 
having the force and effect of law. The regulation is necessary to 
carry out the provisions of the Act, and is within the statutory au- 
thority of the Secretary (see, e.g., 7 U.S.C. 192, 208, 213). 

In addition, the regulation is necessary to prevent evasion of sus- 
pension orders issued under 7 U.S.C. 204, If a suspended regis- 
trant could be employed by a stockyard owner, packer, market 
agency, or dealer to perform activities subject to the Act during the 
period of a suspension, the suspension power would be an ineffec- 
tive regulatory tool. 



*Thc current provisions were added in 1884 (49 Fed. Reg. 37,371, 37,374-75 
(1984H, but similar provisions were previously in effect (19 Fed. Reg. 4522, 4532 
11954); 24 Fed. Reg. 3182, 3184 (1959); 44 Fed, Reg. 45,369, 45,361 U979}). 

*See, e.g., First State Bank of Miami v. Gotham Provision Co., 669 F.2d 1000, 
1007 n.7 (5th dr.), cert, denied, 103 S. Ct. 129 (1982); Nat'l Petroleum Refiners Ass'n 
v. FTC, 482 F.2d G72, G78-D8 (D.C, Cir. 1973), cert, denied, 415 U.S. 951 (1974>; In re 
Frosty Morn Meats, Inc., BK 77-31707, slip op. at 34-35 (Dankr. Ct M.D. Tenn. Oct. 
2, 1978) ("exact language" specified in the regulations required as to packer pur- 
chases of livestock on credit), aff'd, 7 BR 988 (M.D, Tenn. 1980), appeal dismissed, 
Ko. 81-6168 (Gth Cir. Apr. 23, 1981). 
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the regulations (9 CFR 201.42), amounts equal to the outstanding 
proceeds receivable due from the sale of consigned livestock; 

2. Failing to otherwise maintain any Custodial Account for 
Shippers' Proceeds which he is required to establish and maintain 
under the Act and regulations in strict conformity with the provi- 
sions of section 201.42 of the regulations (9 CFR 201.42); 

3. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of his own or for any pur- 
pose other than the payment of lawful marketing charges and the 
remittance of net proceeds to the consignors and shippers of live- 
stock; 

4. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without having and maintaining suf- 
ficient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented; 

5. Failing to remit to the owners and consignors of livestock, 
when due, the net proceeds resulting from the sale of consigned 
livestock; 

6. Purchasing livestock consigned for sale on a commission 
basis for his own speculative accounts, or for the speculative ac- 
count of any market agency selling on commission in which he is a 
part owner; 

7. Submitting accounts of sale to consignors that fail to disclose 
the true and correct names of the purchasers and the nature of th c 
relationship, if any, between the market agency selling on commis 
sion; 

8. Financing the purchases by any dealer or market agency of 
livestock consigned to respondent for sale on a commission basis; 

9. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

10. Failing to pay, when due, the full purchase price of live- 
stock; 

11. Failing to pay the full purchase price of livestock; and 

12. Exchanging or "swapping" drafts or checks with any 
person for the purpose or with the effect of concealing the true 
amount of funds available in any checking or other bank account, 
or of creating a false "float" or balance in any such account. 

Respondent Jerry Millspaugh shall keep and maintain accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in his business subject to the Packers and 
Stockyards Act including the following: 
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1. A general ledger of accounts showing assets, liabilities, 
income, expenses and net worth. This ledger shall be posted on H 
current basis. All entries shall be supported by appropriate docu- 
mentation and all such documentation shall be maintained for a 
period of at least 2 years. 

2. A complete and accurate subsidiary ledger for notes payable 
and notes receivable. This subsidiary ledger shall show the original 
date and amount, name of person or firm payable to or receivable 
from, interest rate, payment and maturity terms, dates nnd 
amounts of payments and balance. 

3. A complete and accurate subsidiary ledger for accounls re- 
ceivable and accounts payable. This subsidiary ledger shall show 
the name of the person or firm receivable from or payable to, dale 
and amount of debit and credit entries and the balance. 

4 Copies of all purchase and sales invoices documenting live- 
3^ ^ J t SMtions ' and C P^ of all checks or drafts, chock 
I ^" SllpS r similar bank dme,,l s 
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Respondent Jerry Millspaugh is suspended as a registrant under 
the Act for a period of 5 years. 

The suspension of respondent Jerry Millspaugh shall not consti- 
tute a bar on his employment by any other registrant under the 
Act in the capacity of a salaried or hourly wage auctioneer after 
the completion of the first year of his 5-year period of suspension. 

The cease and desist and record keeping provisions of this order 
shall become effective on the day after service of this order. The 
suspension provisions of this order shall become effective on the 
30th day after service of this order. 
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APPENDIX B 

Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 

U.S.D.A. Sanction Policy 

[Excerpt omitted. Ed.] 



MISCELLANEOUS DISCIPLINARY DECISIONS 

In re: HARLLEE ROBERTS. P&S Docket No. 6527. Decided February 
18, 1986. 

$tfphe?t Luparello, for complainant. 
Respondent, pro sc. 

Decision by John A. Campbell Administrative Law Judge. 

SUPPLEMENTAL ORDER 



On February 4, 1986, an order was issued in + 
matter which, inter alia, suspended the respondent aa a ii 
under the Act for a period of thirty days and thereafter until he 
obtained an adequate bond or its equivalent. 

Complainant has requested that the suspension Border be mo 
Tied, at the expiration of the thirty day period, to allow th ^ re 
spondent to operate as an employee of another registiant under 

the Act. Therefore, . , t?~hmarv 4. 

IT IS HEREBY ORDERED that the order issued n February 4, 
198S, is modified to permit the respondent to P"' ta " ? f P J h e 
ee of another registrant under the Act, after the expirat on of the 
thirty day period of suspension. The order shall remam in 
force and effect in all other respects. 



/ re: JAMKB B. SUHK. P&S Docket No. 6528. Decided February 19, 
1986. 

Jory Hochberg, P&S Div. OGC, for complainant. 

Respondent, pro se. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

SUPPLEMENTAL ORDER 
On January, 6, 1986, an order was issue^ .the * 

matter, which, inter aUa ^""C ^ maintained an ade- 
under the Act until such time as he tiled ana 
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Nation? eqUVa6n aS reqUired ^ the Act ""1 " 



its 
TO T Batons. Accordingly, 

T IS HEREBY ORDERED that the suspension povision of 



- P&s Docket Na 6604 - Decided ** 



Siuartzendmber, for complainant. 
Respondent, pro s& 



SUPPLEMENTAL ORDER 
'- 8> " rdSr WaS iS3U6d in the 



d A ' l a ' SUSPended res P-ient as a registmnf 

% auiret f f "V 6 3S he C mplied f ^ with ' "** 
>ng .equipments under the Act and the regulations. 

Accordingly " "^ " fU " mm ^* with such requh^cnts. 
ORDERED that the suspension provision of the 
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REPARATION DECISIONS 

In re 14 CASES AGAINST B.J. HOLMES SALES INTERNATIONAL, INC., 
GARY W. HUNT d/b/a COASTAL CATTLE COMPANY, and DAVID , K. 
MONELL d/b/a DAMONE SALES & SERVICE. P&S Docket No. 
6299. Decided January 28, 1986. 

Complainant, pro se. 

Respondent, pro se. 

Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL AS TO RESPONDENT MONELL 

These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seq, begun by com- 
plaints received on various dates in early 1983, alleging in sub- 
stance failure to pay for livestock purchased. 

Copies of each complaint, and of an investigation report PWaa 
by the Packers and Stockyards Administration of this Department 
and filed in each proceeding pursuant to the Rules of Practice, 
were duly served on each respondent. A copy of the respective in- 
vestigation report was duly served on each complainant. 

In some of the cases Mr. Monell cross claimed Against the 
Holmes ftrm, and in some of them the Holmes firm cross claimed 
against Mr, Monell. 

Respondents Holmes and Hunt subsequently 
Accordingly these proceedings are stayed under 11 u f n 
as to them The cross claims of the Holmes firm are m 
The proceedings went forward only as to the claims of the com 

plainants against Mr. Monell. u,iahM for 

A total of 65 related cases including these were consolriatd for 
hearing, the rights of the parties turning on the ptead mg s and 
proof in their respective proceedings notwithstanding the jo 
trial. AmJurM Actions 156 et seq The oral hearing * m held on 
May 20, 1985 in Syracuse, New York before John J.Ca ey o ^ 
Office of the General Counsel of this ^^^"CJre re- 
represented by counsel. Six witnesses testified. No exhibits w 
eeived. No brief was received. ij-ntifipd on the 

At the hearing, complainants in the procee d,ngs ids ntif ed on th 
attached list, although duly notified did not, W 01 ^ 
counsel or other representative, and . m n& cej^o Her 

ceivad in support of ^^'.^jKl^WeB cases, 
purchases of livestock made by him am ^ 1 ^, d this to the 
he was acting as agent for Mr Hunt a * ne rf contains no evi . 
sellers. His testimony was credible and record 
dence to the conti 
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n the S T as an rder i 

235 as ' S - 1S !, U t d r SUant * delegated ^thonty, 7 C 

450C-450, T P y Ct f April 4 ' 194 ' 54 Stat ' "I- 7 "-a 
19? * ReOT S-on Plan No. 2 of 1968. B U.S.C. 



196 ed app p. 

n 1WM ) a pro- 



9 

US cv 

All United States v. 7.C.C., 387 U.S 426 

theattaZ? IW* 6 mplain f nts in the Proceedings idonlilk,! m 
me attached hat are dismissed as to Mr. Monell. 

MoneT e f Sha " te SerV6d " the complainants ,, n d Mr. 



LIST OP CASES 

P&S Docket No. 6334 



International, /,, (*, W. 



P&S Docket No. 6312 

Russell D. Emersnn v n r o- 7 , 

W. Hunt H lmes Sales ^teniational, fm>.. ttirv 



P&S Docket No. 6305 

* tol &rf " 

David 



P&S Docket No. 6308 



a Damon, Sok,&fafa om P an y> d David R. Monell <//*/ 
P&S Docket No. 6299 



. yaH v E 7 ff i 

Hunt d/b/a Coastal CattTn GS * nte mational, Inc., Gary IK 

aks. & Service mpany ' and David & Monell rf/6/a 
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Docket No. 6351 

d Leach v. B. J. Holmes Sales International Inc., Gary W. 
d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Sales & Service 



Docket No. 6309 

AT. Lind v. B. J. Holmes Sales International, Inc., Gary W. 
d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Sales & Service 



Docket No. 6310 

Osborne and Kaye F. Osborne v. B. J. Holmes Sales Interna- 
Inc., Gaiy W, Hunt d/b/a Coastal Cattle Company, and 

j R. Monell d/b/a Damone Sales & Service 

Docket No. 6311 

n W. Raym v, B. J. Holmes International Inc., Gary W. Hunt d/ 
Coastal Cattle Company, and David R. Monell d/b/a Damone 
oes & Service 

P&S Docket No, 6369 

Joseph & Sventek v. B. J. Holmes Sales International, Inc., Gary W. 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Datnone Sales & Service 

P&3 Docket No. 6302 

Ralph Tanner v. B. J. Holmes Sales International, Inc., wry W 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/c 
Damone Sales & Service 

P&S Docket No. 6318 

Jan Ten Pas Jr. v. B. J. Holmes Sales International, Inc., W 
Hunt d/b/a Coastal Cattle Company, and David R. Monell a/ 
Damone Sales & Service 

P&S Docket No. 6359 

Richard T, Triumpho v. B. J. Holmes Sales 

Gary W. Hunt d/b/a Coastal Cattle Company* and David 

d/b/a Damone Sales & Service 

P&S Docket No. 6370 

Van Cleef Farms, Inc. v. B. J. Holmes Sales 

Gary W. Hunt d/b/a Coastal Cattle Company, and David R. 

d/b/a Damone Sales & Service 
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EARL CHESBRO and MARY ELLEN CHESBRO v. GARY W HUNT 

COASTAL CATTLE Co., and DAVID R. MONELL d/b/a DAMDNE 
SALES & SERVICE v. B.J. HOLMES SALES INTERNATIONAL IKC 
GERALD YOUNG, STUART YOUNG, and DOUGLAS YOUNG d/b/a 
SPRUCE-EDEN FARMS v. B.J. HOLMES SALES INTER NAT.ONAL, 
INC., GARY W. HUNT d/b/a COASTAL CATTLE Co., and DAVID R, 
MONELL d/b/a DAMONE SALES AND SERVICE. P&S Docket No 
6313 & 6348. Decided January 28, 1986. 

Complainant, pro se. 
Respondent, pro se. 



cer. 



Decision by Donald A. Campbell Judicial Offi 

ORDER OF DISMISSAL AS TO RESPONDENT MONELL 

These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seq., begun by com- 
plaints received in early 1983, alleging in substance failure to pay 
for livestock purchased. 

In each proceeding, copies of the complaint, and of an investiga- 
tion report prepared by the Packers and Stockyards Administra- 
tion of this Department and filed in the proceeding pursuant to the 
Kuies oi Practice, were duly served on each respondent, and a copy 
ot the respective investigation report was duly served on complain- 
ants. 

Respondents Holmes and Hunt subsequently entered bankruptcy, 
Accordingly the proceedings are stayed under 11 U.S.C. 362{n)(l) as 
to them. The cross claims of the Holmes firm are in abeyance. The 
proceedings went forward only as to the claims of the above-named 
complainants against Mr. Monell. 

A total of 65 related cases including these were consolidated for 
^ n?> t f 1 T. nghts of the ^^8 turning on the pleadings and 
tl Ami w ff eCti r proceedi g s notwithstanding the joint 
Mav 20 ^ ? 0ttS 156 6t Seq ' The oral hearin * s I**" i 

r Syrac T' New York before John J - Case y of &* 

General Couns el of this Department. No party was 



Mrs ev 

received Nn ^ Y Ungt a " d Mr ' Mone11 ' No exhib!ts 

received. No brief was received. 

and Mr< Mone11 ' tt is ^"disputed that 
f UveSt ck made 



. 

hi to thlW ' S" aCting 8S agent f r Mr ' Hunt 
uch lUs o k oTthaf h 8 n V iable f r the Unpaid ' 
8. AP^Tffi^^ * 
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On possible liability in court under his surety bond see United 
ates Fid. & G, Co, v. Clover Creek Cattle Co., 92 Idaho 889, 452 P. 
993 (1969) and Arnold Livestock Sales Company, Inc. v. Pearson, 
3 P. Supp. 1319 (D. Nebr. 1974). 

this order is the same as an order issued by the Secretary of Ag- 
:ulture, being issued pursuant to delegated authority, 7 CFR 
f.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
Oc~45Qg. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 
T6 ed., app. p. 764. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
eding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
e. CFR 202.117. 

On a complainant's right to judicial review of such an order see 5 
S.C. 702-3 and United States v. 7.CC, 337 U.S. 426. 
The claims of Mr. & Mrs. Chesbro, and of Messrs. Young, in 
ese proceedings, are dismissed as to respondent Monell. 
Copies hereof shall be served on the complainants and Mr. 
onell. 



JFTON CATTLE COMPANY, INC., v. Sioux CITY LIVESTOCK MARKET- 
ING, INC., AND WESTERN IOWA FARMS COMPANY. P&S Docket 
No. 6192. Decided February 10, 1986. 

olalion oflhc P&S Act. 

re P&S Docket No. 6192, Clifton Cattle Company, Inc. complainant, v faioux uty 
vestock & Marketing, Inc., and Western Iowa Farms Company, respondents; ne- 
line officer John J. Casey ruled in favor of Clifton Cattle Company. Findings 
.owed thai complainant and respondent, Western Iowa, had in early February 
83. separately placed cattle at a Nebraska feed lot, whew operator mixed 21 
eers of complainant with 39 of Western Iowa. On February 4 . large death loss 
Burred .t the feed lot. On that day Western Iowa moved surviving steers to an- 
her pen. Next day complainant's agent went to move his cattle but found not only 
,ey were fewer than the number originally placed there, but fewer than he had 
nmtcd the day before. Western Iowa, later sold the steers it ^ m " * 
City Stockyards. Some of the steers sold belonged ^ oomplainaoL Wtorn 





. 

,wa knew this but never troubled to sort out which ones belonged to 
ho received nothing on account of such steers. Because Western Iowa, ^ aU u- 
ivlne steers moved from the original pen, knowing that some be longed to _ ompta 
at, but without ascertaining how many, it was no longer po bte to .dent fy which 
F the surviving steers belonged to which of the P"^ 8 ' 
on of the total number of cattle of both parties Involved, 
etermined, consequently, that of the net proceeds obtained by 
,le of the surviving cattte, a 21/59 quota was to 
Iowa to. pay 
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AAi. DHariigan, Jr., Omaha, Neb., for complainant, 

City It " *" LiCh> Her0ld & MaCkiewic? " Omaha ' Neb., for respondent Sia 

Respondent, /, ro se {Western Iowa). 

JbAn /. Casey, Presiding Officer. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 



PRELIMINARY STATEMENT 



proceedin S under 'he Packers and Stock- 
' amended . be g"n by a written complaint re- 

anHv 29 ' 1983 ' alleging in sutetanc e Aversion of cor- 
tarn livestock. The amount claimed was $17,786 21 

bv Th P p le p a l the C0mp 'f '?' 3nd f an inve ^^ti report prepni-ed 
and fild ^ Sto 1 ck y ards Administration of thta Department 
Proceedmg pursuant to the Rules of Practice, were 
' '' esp0nd ; nts Ju " , 1983. A copy of the investigation 
Se , n com P lainant 0" *e same day. Respondents 

served nrr 6 ? ^^ f T ml hearin S on June 27 ' wh '' ^s 
served on complainant on July 25. 

br^fl^iSi^ 6 "? 1 ? W T aS ^ eW n November 80, 1983 in Omaha, Ne- 

thfs nltr ^ , 8Sey f thS ffice f the General Cou " el f 
Kan epa p r ' ment Complainant was represented by John D. Harti- 

Jr E SQ " Si,' a " d res P ndents ^re represented by Victor J. Lich, 
recef v e q d ' Th f f ? maha ' Six wi tesses testified. Nine exhibits wer 
teStlm ny f Gerald A - Lu * ns 

f 



FINDINGS OP FACT 



C mpany ' Inc " a corporation, at ,11 

yg s k o engaged in business as a market *ey 

live lock for 1 C mmission ' and ^ a dealer buying and selling 

f bustesfa Cl ZT""' 1 in , commerce . "M> Principal place 

under the Act. '' Snd S "^^ed with the Secretary 



a srh , ., 

market <Z,c ^1^ 5 ,? reln was enga S ed in busin ^s as a 
ing of t hfSx C Ty S S a t H H ng f eSt Ck n commi --. ^rat- 
yard subject Tthe Acf In ' "^ Cttyi IOW3 ' a P 8ted St Ck - 
the Secretary under the lot C mmerce ' and so registered with 
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3. Respondent Western Iowa Farms Company, a corporation, at 
all times material herein was engaged in business as a market 
i^ency and dealer buying and selling livestock on commission and 
!CT its own account, operating on locations including the Union 
Stock Yards, Omaha, Nebraska, a posted stockyard subject to the 
Act, thus in commerce, and so registered with the Secretary under 
:>e Act. 

1. Prior to February 4, 1983, complainant and respondent West- 
em Iowa had separately placed cattle for feeding at a feedlot near 
Platte Center, Nebraska. The feedlot operator, in what was called 
Pen 6, had commingled 21 steers of complainant with 38 steers and 
artain heifers of Western Iowa. In the following months a large 
kath loss occurred at the feedlot, of which the operator did not 
i^ep the parties informed. 

5. On February 4, 1983, respondent Western Iowa by agent re- 
moved all the then surviving steers from Pen 6, as well as the 
rther animals of Western Iowa, and transported them to another 
'eedtot where they remained until on or about March 2. 

6. On dates as follows, respondent Western Iowa caused the then 
iurviving steers which had been removed on February 4 from Pen 
J to be sold on the Sioux City Stockyards, for proceeds as follows: 

Gross *~ Net 

Date Steers Pro- P e es Pro- 

ceeds ceeds 



March 2 1 $268.45 $11.52 $258,93 

March 2 31 12,270.62 357.12 11,913.60 

March 2 12 4,205.92 138.24 4,067.68 

March 30 1 298.76 7.10 _29LG6 



Total: 



45 $16,529.77 



Some of the steers belonged to complainant, and Western Iowa by 
agents knew this, but never either sorted them out, identified 
fi'hich ones, or even ascertained how many. Complainant has re- 
ceived nothing on account of such steers, 

7. The complaint was filed within 90 days of accrual of the cause 
of action alleged therein. 



CONCLUSIONS 



In the Fall of 1982 complainant and respondent Western Iowa 
separately placed cattle in a certain commercial feedlot near Platte 
Center, Nebraska, operated by Gerald A. Lutjens, not a party 
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herein Complainant placed 619 steers. Western Iowa placed 359 
larger heifers, 271 smaller heifers, and 38 steers. No other animals 
were there. In the following months a large death loss occurred 
there at least 327 animals, of which the feedlot operator did not 
keep the parties informed. In early February of 1983, shortly before 
the feedlot operator became bankrupt, each of such parties teamed 
that the condition of its cattle had deteriorated and determined to 
move them elsewhere. On Friday, February 4, Western Iowa by 
agent removed cattle, fewer than it had placed there. The next day, 
Saturday, Febraury 5, complainant's agent went there to remove 
its cattle and found, not only fewer than complainant had placed 
there but fewer than complainant's agents had counted there the 
day before. Of the animals removed by Western Iowa, and later 
sold at Sioux City by Western Iowa, it is undisputed that some be- 
longed to complainant and Western Iowa knew this. The question 
is how many and of what value. 

On Friday morning, February 4, complainant's agent Gordon 
Reismger went to the Lutjens feedlot. Mr. Alan Larsen, who oper- 
ated another commercial feedlot, went with him. Both got into 
three pens assigned to complainant, and counted the steers by run- 
nmg them between themselves. Their respective counts varied by a 
very tew animals but were approximately 380. The feedlot opera- 
tor, Mr, Lutjens, was present and told them there were others be- 
longing to complainant in another place, called Pen 6, commingled 
with the smaller heifers and the steers belonging to Western Iowa, 
Ihe number he told them was 21 but it is clear that this was the 
number ot complainant's animals originally commingled with 
western Iowa s and not necessarily the number then surviving. AH 
three men then departed together to transact other business in 
Leigh and Columbus, Nebraska. They parted company in Colum- 
bus Mr Laraen arranged for trucks to remove complainant's ani- 
mals and take them to Mr. Larsen's feedlot the next morning. 

Mr, Lutjens returned to his feedlot about 5:00 that afternoon and 
found a number of trucks, and Western Iowa's agent Charles Leon- 
aid loading cattle from Pen 6, in which 21 steers of complainant 
had been commingled with the smaller heifers and the 38 steers of 
Western Iowa. At least one truck had already departed. That de- 
parted truck must have contained animals from Pen 6, based *n 

!ht n I f S "T y <Tr ' 53) that he loaded the animals a 
r.rl r ?r ! l ading any of the animals > call *d the "Dose 
oW^J the other pen assigned to Western Iowa. Mr, Lutjens 

were of /^ C f 01 ? plain f nt ' s ****** being loaded (the ear tags 
were of a different design) and told Mr. Leonard this. The latter 
said in substance that that would have to be taken care of later as 
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sorting was impossible under the circumstances. Western Iowa had 
brought a total of 668 animals to the Lutjens feedlot, of which 38 
were steers, but that day it removed a total of 566, of which 45 
were steers. Western Iowa's agents denied that they removed any 
animals from the three pens assigned to complainant, in which 
Messrs. Reisinger and Larsen had earlier that day counted the ani- 
mals. However they acknowledged an obligation to complainant for 
seven, the difference between 38 and 45; for this to be correct the 
death loss at the feedlot would have had to included none of West- 
ern Iowa's steers. 

That evening Mr. Lutjens phoned Mr. Reisinger and told him 
that Western Iowa had removed some of complainant's cattle from 
the Lutjens feedlot that day. 

The next morning, Saturday, February 5, the truckers hired by 
Mr. Larsen arrived at the Lutjens feedlot and began loading com- 
plainant's animals before Mr. Larsen arrived there, Mr. Reisinger 
did not go there that day. 

Also that Saturday morning Mr. Leonard returned to see if there 
were any more Western Iowa cattle there. He found none. While 
he was there, Mr. Reisinger phoned the Lutjens home to inquire 
about the loading of complainant's cattle, Mrs. Lutjens told him 
lhat some had been removed by Western Iowa the night before, 
and that Mr. Leonard was there. Mr. Reisinger asked to speak to 
Mr. Leonard, and Mrs. Lutjens tried to summon him, Mr. Leonard 
testified (Tr. 55): 

Q. Did Mr. and Mrs. Lutjens come out and tell you that 
Gordon Reisinger's on the the phone, he wants to talk to 
you? 

A, Mrs. Lutjens came out, was crying, wanted me to 
come to the house to use the phone. And I told her I 
wanted to leave before the snowstorm got any worse. She 
went back to the house and then came back and said 
Gordon Reisinger's on the phone. And I told her to tell 
Gordon we'd talk to him later. 

Q. Did she tell you why he was calling? 
A, No, she did not. 

Mr. Lutjens testified (Deposition 10), "Mr. Leonard was with me in 
my pickup, and my wife called us on the radio, and he says he 
didn't want to talk to him," Mr. Reisinger testified (Tr, 26): 

Mr. Lutjens told me that our cattle were transported out 
by Western. Mrs. Lutjens told me on Saturday morning, 
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and I asked her if I could speak to Chuck Leonard and if 
she would call him. And she came back to the phone and 
said he didn't want to talk to me. 

Mr. Heisinger then phoned Mr. Hugh "Scotty" Mactier, Presided 
ot both respondent corporations, and told him of his informatior 
that the latter had some of complainant's cattle. Mr. Mactier prom 
ised to check it out and call him back. 

Mr. Mactier then directed Mr. Leonard to go to the feedlot where 
Western Iowa had taken the animals which it had removed, anc 
count the steers, but without getting any of the animals up becau&E 
they were m bad condition. Mr. Mactier testified (Tr. 62): 

So Charlie [Leonard] went out and walked through the 
pen, called me back, and he said he thought he counted 
about 35 cattle. And so I called Gordon [ReisingerJ back 
approximately 11:00 or thereabouts; and I said we walked 
through the cattle, we think we've got 35 steers in there 
and we want 38; and so as of this moment I don't know 
that we have any of your cattle. 

Mr. Mactier also testified that in this second phone call he told Mr. 
Keisinger where Western Iowa had taken the animals, Buser's. "1 
may have said Ruser's at Valley instead of at Venice, but I told 
him they were at Ruser's." Mr. Reisinger testified that he was told 
that Western Iowa had taken the animals to Valley, and had no 
cattle belonging to complainant. By the time Mr. Reisinger under- 
stood where Western Iowa had taken the animals, about a month 
later, they had been moved again, this time to Sioux City for sale 
tnere. 

Complainant had brought 619 steers to the Lutjens feedlot, and 
on Friday February 4, Messrs. Reisinger and Lai-sen had counted 
approximately 380 in the three pens assigned to complainant, but 

?Lv r ay> !? fUary 5 ' the number removed *>y complainant's 
trucKers trom the same pens was only 353. About the cause of the 

a finding 6 " 88 *** the 353 ' the reCOrd does not 8U ' 3 P rt 

1 !; G S?.? nim S 1 s removed by Western Iowa from the Lutjons 
ay> FebrUSry 4 ' 331 were a11 heifer s ^d belonged to 
aCting as a * ent > lea 2 35 others, includ- 

, u S me heifers died at Ruser ' s ' The r * 
' a d the Steers ' were taken ^ Sioux City, Iowa at 

Fact "^ aUd S ld aS Set forth iK the 



fir C m T plainanfc 8even times the wag Price 

for the 45 steers. It made no effort to sort out the steers 
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vlonging to complainant and either return them or sell them sepa- 
ately, or even to ascertain how many there were, 

The investigation report, complainant's evidence and the Lutjens 
^position show clearly that 21 steers of complainant had been 
onmingled with 38 steers of Western Iowa in the Lutjens Pen 6, 
fcal Western Iowa removed all the surviving steers from that pen, 
sd that Western Iowa later sold all surviving steers from that 
*n, knowing that some belonged to complainant but without as- 
ertaining how many. Thus Western Iowa could have identified 
aw many of those survivors belonged to which of the parties, but 
tt not, and made it impossible for this to be done. Under the cir- 
umstances the burden of proof of the latter fact is on Western 
iwa. Campbell v. United States, 365 U.S. 85, 96 (1961); Old Ben 
*rp, v. Interior Bd. of Mine Op. App., 523 F.2d 25 (7 C. 1975); Flem- 
\g v. Harrison, 162 F.2d 789 (8 C. 1947); Trans-American Van Serv- 
s, Inc. v. United States, 421 F. Supp. 308, 330-1 (N.D. Tex., Ft 
forth Div., 1976); United States v. Bull Steamship Line, 146 F. 
upp. 210 (S.D.N.Y.), aff d., 274 F.2d 877 (2 C. 1960); AmJurSd Evi- 
snce 131; and C.J.S. Evidence 113. 

On that basis, Western Iowa will be ordered to pay complainant 
he value of complainant's animals removed from Pen 6 and later 
old, determined in the only way possible from the evidence in the 
ecord, that is, the proportion of animals of the parties first ; put 
uto Pen 6. There were a total of 59, 21 of complainant and 88 of 
Western Iowa. Western Iowa will be ordered to pay to complainant 
'1/59 of the net proceeds of sale of the surviving steers at Sioux 
% on that basis. "Damages are not rendered uncertain because 
hey cannot be calculated with absolute exactness. It is sufficient it 
i reasonable basis of computation is afforded, although ^6 result 
* only approximate." Eastman Co, v. Southern Photo Co., 27 d U.b. 
159, 379, 

Investigation Report Exhibits B, C, and D show the gross pro 
geds of sale of the 45 steers in question, and the expenses oi sale 
>t those steers plus certain heifers not involved herein, We deter- 
nine the net proceeds of sale of the steers sold on March 1 by di- 
ading the expenses of sale ($1,416.90 plus $368.77) by the number 
jf animals sold (155) which produces the expenses per animal 
SU.52), then multiplying, then subtracting. Thus, as shown above 
n the Findings of Fact, $16,529.77 net proceeds were obtained tor 
:he 45 steers; 21/59 of that would be $5,883.48. _ 

Respondents contended that we have no subject-matter jurisdic- 
tion in the case. If we do not have jurisdiction over the action at 
the Lutjens feedlot on February 4, we certainly have jurisdiction 
jver the action of Western Iowa on the posted stockyard at bioux 
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City in March, selling animals belonging to complainant, and th 

w Tmr J Pr CeedS thereof ' Untted States v ' Donaf e B 
59 P,2d 1019(80. 1932). 

Mr Mactier testified (Tr. 95-6} credibly that respondent Sicu, 
Uty Livestock had nothing to do with the transactions in dispute 

On the jurisdiction to issue a reparation order on the basis off 
single transaction see Rowse v. Platte Valley Livestock, Inc., 507 F 
J^ 5 ' 6 4 F ' SUPP - 1463 ' _ A S- Dec __ CD. Nebr. 19S5 

M u Z^ rder BuyerS ' Inc - v " Platte Valle y Livestock, inc., 
Nebr, 382, 315 N.W. 2d 229, 41 Ag. Dec. 48 (1982). 

This decision and order is the same as a decision and onfei 
issued by the Secretary of Agriculture, being issued pursuant te 
?oi 6 rf a i of Uth o rity> 7 CFR 2 ' 35 ' as auth zed by Act of April 4, 
w i f fo, a o f ' ? U ' S ' C - 450c - 45 S- S ^ also Reorganization Plan 
No. 2 of 1953, 5 U.S.C., 1976 Ed, appendix p. 764. It constitutes "an 

Snom u * payment of mone y" ^thin the meaning of section 
309(fi of the Act, 7 U.S.C. 210(0, which provides for enforcement ol 
such orders by court action. 
It is requested that copies of all pleadings filed by any party in 

nTTnln 11 ^ 6 flled With the Hearin Clerk ' USDA > Washington, 
iJ. u .ju^&o, tor inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D. C. 20250. 
On a petition to reopen a hearing, to rehear or reargue a pro- 

an rder ' see Rule 17 of the Rules of 



a respondent's right to judicial review of such an order, see 
Livestock Commission v. Hardin et al, 446 F.2d 4, 30 Ag. Dec, 

uJ'm and Fort Scott Sale Co " Inc - v - HaFd y> 57 R 

144 (D. Kan. 1983). On a complainant's right to judicial 
7 U S S426 U949r ** 5 U ' S ' C ' 2 ~* ^ ^^ S * ateS V * 

ORDER 

-n 30 days of the date of this order, respondent Western 
irms Company shall pay to complainant Clifton Cattle Com- 

1 ^ St there n at the rate of 13 % P^ annum 
until paid, $5,883.48. 

S t0 res P ndent Sioux City Livestock 
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Copies hereof shall be served upon the parties. 



SAMUEL I. MORGAN v. PRODUCERS MARKETING ASSOCIATION, INC. 
P&S Docket No. 6258. Decided February 10, 1986. 

Preparation Proceedings under P&S Act. 

3j re Producers Marketing Association, Inc., P&S Docket No, 6258. Presiding Officer 
, r :>in J. Casey ruled in favor of complainant, Samuel I. Morgan. It was shown that 
^plainant shipped certain animals to respondent for an agreed price. Respondent 
id not reject any of the animals but complained they were not as agreed-upon. So 
rspondent deducted $1000 in payment to complainant. Presiding Officer deter- 
-ir.ed that to do that one has to have a burden of proof and such a burden was not 
limed in this case. Presiding Officer consequently ordered respondent, Producer 
Marketing Association, Inc., to pay complainant, Samuel I. Morgan, $1000 with 13% 
interest until paid, with respondent's counter claim dismissed. 

Complainant, pro se. 

J:-hn L. Whittinger, Indianapolis, Indiana, for respondent. 

Decision by John J. Casey, Presiding Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, begun by a written complaint re- 
ceived on May 16, 1983, alleging in substance failure to pay in fu. 
for livestock purchased. The amount claimed was $1,000.00. 

Copies of the complaint, and of an investigation report prepareu 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, wer< 
served on respondent on July 15, 1983. A copy of the investigatior 
report was served on complainant on July 14. Respondent filed ar 
answer and counterclaim on August 5, which was served on com- 
plainant on August 13. Complainant filed a reply on September 8 
which was served on respondent on September 16. 

Since neither party requested an oral hearing, a written hearing 
was held as provided in the Rules of Practice. John J. Casey ot the 
Office of the General Counsel of this Department acted as presid- 
ing officer. Complainant was not represented by counsel. Respond- 
ent was represented by John L. Whitinger, Esq., Indianapolis, Indi- 
ana. Complainant presented no evidence in response to the notice 
of opportunity to do so. Respondent presented an affidavit only ot 
damages in support of the counterclaim. No brief was received. 



282 PACKERS AND STOCKYARDS ACT 

Volume 45 Number 1 



FINDINGS OF FACT 

1- Complainant Samuel I. Morgan at all times material herein 
was engaged in business as a dealer buying and selling livestock for 
ms own account in commerce, with a principal place of business at 
Ronceverte West Virginia, and so registered with the Secretary 
under the Act. 

2. Respondent Producers Marketing Association, Inc., a corpora- 
tion, at all times material herein was engaged in business as a 
market agency buying livestock on commission and a dealer buying 
and selling livestock for its own account, in commerce, with a prin- 

C1? ft ,.? o f bUSlneSS at Indiana Plis, Indiana, and so registered 
with the Secretary under the Act. 

3. On or about March 14, 1983 complainant caused to be shipped, 
trorn a place in West Virginia to another place in Indiana designat- 
ed by respondent, certain animals for an agreed price. Respondent 
communicated no timely rejection of them, but expressed a com- 
Plaint about them and transmitted $1,000.00 less than the agreed 



price. 



4. The complaint was filed within 90 days of accrual of the cause 
of action alleged therein. 



CONCLUSIONS 



that ^mplainant caused to be shipped certain 
desi nated fa y respondent for an agreed price, 

p- Paid $1 ' 00 - 00 less than that Pri*>. It I" I**. 

nn SPU *!"* res P ndent did not communicate any rejec- 

been agrlVoT ^ C mplained that the ^ were not what had 



of esDo nnt' anim f 1S ag f eed - n ' the sort Dipped, or the substance 
?K , 8t merS com P lai t about them, cannot be Monti- 

^ F fr m the unsworn 



f g ds must be 
r tender and is ^effective unless 
the seller ' U "der 2-606(b) accept 

buyer fails to make 
n0t occur Until the 

inspect them - Under 2 - 607(1) 

and the burden son l^f* ^ ** any g ds a 
spect to goods accept ^ * ^^ any breach with 



a a S nmai r r R rd "^ res P ondent 's customer was unhappy 
animals so respondent deducted $1,000.00 when it paid 
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complainant. Anyone doing that has a burden of proof, and such a 
turden was not carried in this case. 

On failure to pay in full for livestock purchased as an unfair or 
unjust practice within the meaning of the Act, see Section 409, 7 
U.S.C. 228b, and Vance v. Reed, 495 F. Supp. 852, 39 Ag. Dec, 1117 
itt.D. Tenn., Nashville Div., 1980). 

Section 309 of the Act provides for reparation orders against 
Qarket agencies and dealers for violation of certain provisions in- 
cluding Section 307 which includes a prohibition against unjust 
practices. See discussion, Rice v. Wilcox, 630 F.2d 586, 39 Ag. Dec. 
S3<8C. 1980). 

On the jurisdiction to issue a reparation order on the basis of a 
single transaction see Hays Livestk. Com'n, Co., Inc. v. Maly Li- 
xslk. Com'n. Co., Inc., 498 F.2d 925, 33 Ag, Dec, 1122 (10 C. 1974); 
free, supra; Rowse v. Platte Valley Livestock, Inc., 597 F. Supp. 

1055, 604 F. Supp. 1463, Ag. Dec. (D. Nebr, 1985) and 

^id-South Order Buyers, Inc. v. Platte Valley Livestock, Inc., 210 
febr. 382, 315 N.W. 2d 229, 41 Ag. Dec. 48 (1982). 

This decision and order is the same as a decision and order 
ssued by the Secretary of Agriculture, being issued pursuant to 
3elegated authority, 7 CFR 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan 
to. 2 of 1953, 5 U.S.C., 1976 Ed., appendix p. 764. It constitutes "an 
>rder for the payment of money" within the meaning of section 
ifl9(0 of the Act, 7 U.S.C. 210(f), which provides for enforcement of 
iuch an order by court action instituted by complainant. 

it is requested that copies of all pleadings filed by any party in 
my such suit be filed with the Hearing Clerk, USDA, Washington, 
>. C. 20250, for inclusion in the file on this reparation proceeding. 
it is further requested that if the construction of the Act, or the 
urisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
^unsel, USDA, Washington, D. C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
seding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
:ice, 9 CFR 202.117. 

On a respondent's right to judicial review of such an order, see 
Maty Livestock Commission v. Hardin et al, 446 F.2d 4, 30 Ag. Dec. 
[063 (8 Cir., 1971) and Fort Scott Sale Co., Inc. v. Hardy, 570 F, 
supp. 1144 (D.Kan. 1983). 

ORDER 

Within 30 days of the date of this order, respondent Producers 
Marketing Association, Inc. shall pay to complainant Samuel I. 
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Morgan, with interest thereon at the rate of 13% per annum 
May 1, 1983 until paid, $1,000.00. 

Respondent's counterclaim is hereby dismissed. 

Copies hereof shall be served upon the parties. 
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ZT w AUGUST BATTAGLIA COMPANY, INC., PACA Docket No. 2-7048. 
Decided January 22, 1986. 

fiilure t make full payment for fruit purchases. 

b re August Battaglia Company, Inc., PACA Docket No. 2-7048 complainant t shows 

indent failed to account properly and make full payment for s.x late offtuit 

r:m five shippers and underreporting and underpaying its PP* B " ? 

tfding $50,901.54. Full restitution has now been made to all shippers by respond 

-t, whose license was suspended for 45 days by Administrative Law Judge John A. 

ur.pbell. 

Lfiford Silverstein, for complainant. 
5?f W. Gudgeon, for respondent. 

Decision by John A. Campbell, Administrative Law Judge. 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U S.C. 499a et seq 
hereinafter referred to as the "Act"), instituted by a Complaint 
filed on December 26, 1985, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 



ment of Agriculture, , 

The complaint alleges that during the period September 
through November 1984, Respondent received on . eonsl 
interstate commerce, six lots of fruit from five shippers, 
to account truly and correctly and to make full P^ en \ pro *?S 
to the shippers of the net proceeds realized from the sale of thi 
fruit, in the total amount of $50,901.54. A copy of the Complam 
was served upon Respondent. The Respondent and Complaman 
have now agreed to the entry of a Decision and Order * *J!? 
herein. Therefore, pursuant to Section 1.138 of the Ruk * * 
fee (7 CFR 1.138), the following Decision and Order is issued with 
out further procedure or hearing, 

FINDINGS OF FACT 



1. August Battaglia Company, Inc., (hereinafter "^P^h- 
an Illinois corporation whose mailing address is 2545 South Ash 
land Avenue, Chicago, Illinois 60605. i , 

2. Pursuant to the licensing provisions of the Act 
106488 was issued to Respondent on March H, W41 . Th ; ! 
has been renewed annually, and is next subject to renewal on 

before March 27, 1986. , , A the 

a. The Secretary has jurisdiction over Respondent and the 

Ject matter involved herein. 
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4. As set forth more fully in paragraph 5 of the Complaint, 
during the period September 1983 through November 1984, Re- 
spondent failed to account truly and correctly and make full pay- 
ment promptly to five shippers of the net proceeds realized from 
the sale of fruit, all being perishable agricultural commodities, re- 
ceived and accepted in interstate commerce. Respondent imderre- 
ported and underpaid its principals an amount totaling $50,90L5i 

5. Respondent has made full restitution to the shippers of the 
amounts due with respect to the consignment transactions set forth 
m Finding of Fact 4. 

CONCLUSIONS 

Respondent has committed willful, flagrant and repeated viola 

ons of Section 2 of the PACA (7 U.S.C. 499b), by failing to niak, 

mil payment promptly with respect to the transactions set forth ii 

Finding of Pact No. 4 above, for which the Order below is issued 

ORDER 

Respondent's license is suspended for 45 days. 
Ihis order shall become effective January 22, 1986 
Copies hereof shall be served upon the parties 



n Co, INC. PACA Docket No, 

. Decided January 17, 1986. 

Employment violation of the Act. 

S-'Tf ^ Baker ' S rder * uiri respondent to c< & and 
d u P, ? /^^ fr m bei ' lg in ^"dent's office or per- 

'' The Judicial Office '' ** respondent's It- 



failed to pay ~ "? f P T Pr priate bo d <* Robert 

ment n^STtoL^Si "^^T Bnd ' egislative hfat V 

with the Ben^iZnrf- "employment" restrictions ere consistent 

Pay for price iC;ive T:rf "*"** T^ ag9fnSt pera nB wju> foil !fl 
great weight to AU S u A** eXCUSeS they offer ' The Judicifli OSGoer glv 
The word W^teE* ^rT" 1 as to the facte - * appnprirte. 

by a preponderance of he %S^ **?' C m ' )lainint need "* V* 
sonably delayed in wtt^l " dence ' Theie 1S no showing that the Secretory unrea- 

def ense in any eve, RZn/ T^ f the b nd ' but that would "* ^o a good 
the amount of the bond b^wT* f?? ' CollateraII y attack ^ determination ns to 
to publiah the bond determination f T* '" 9 disci P Iina ^ Proceeding. The failure 
valid defense, but even i?? - ?"" ln the Federal Re g ister wW " & t be a 

determining a bond are no t suST* ?' "^ Here ' the fMto 



, en - 

determining a bond are no t suST* ?' "^ Here ' the fMto M ^d 
of general policy an d therefor?! ' ' general a PP Ucabilit ^ r atnUanenl* 

of the bond determination S * *?? n0t required to be PWhhed, Actual notice 
minalum factors would preclude reliance on any failure to comply 
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eh publication requirements, even if publication were required. Respondent's vio- 
liicns were willful, but willfulness is not required since respondent had received a 
riming letter. The definition of willful in TWA v. Thttrston is inapplicable in our 
Department's disciplinary proceedings. The ALJ's cease and desist order is unlawful 
b there is no statutory authority in PACA for a cease and desist order, and, also, 
is statutory restriction as to employment of a restricted person is applicable only 
t::hm 2 years after the issuance of a reparation award. Respondent's petition to 
sopen the hearing to take further evidence with respect to the meaning of "em- 
yment" and as to the determination of respondent's bond is denied. 

re.inis Becker, for complainant. 
Fiepften P. McCarron, for respondent. 

decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 

This is a disciplinary proceeding under the Perishable Agricul- 
ural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.V 
n which Administrative Law Judge Dorothea A. Baker (ALJ) filed 
m initial Decision and Order on August 2, 1985, ordering respond- 
ent to cease and desist from permitting Robert Ferwerda from 
wing in respondent's office, answering respondent's telephone^ or 
engaging in conversations on the telephone or elsewhere relating 
o respondent's business, acting as agent on behalf of others relat- 
ng to respondent, and hauling produce for respondent. The ALJ's 
rtder applies unless respondent has an appropriate employment 
nd as to Robert Ferwerda approved by the Secretary, and sus- 
pends respondent's license for 6 months if it violates the order. 

On August 13, 1985, complainant appealed to the Judicial Offi- 
*jr, to whom final administrative authority to decide the Depart- 
ment's cases subject to 5 U.S.C. 556 and 557 has been delegated 
[7 CFR 2.35X 2 On August 28, 1985, respondent filed a cross-appeal 
and a motion to reopen the hearing. 

Oral argument before the Judicial Officer, which is discretionary 
(1 CFR 1.145(d))> was requested by respondent, but is denied inas- 

* See generally Campbell, "The Perishable Agricultural Commodities Act Regula- 
tory Program," in 1 Davidson, Agricultural Law, ch. 4 (1981 and Auff. ( 19B6 Supp. , 
and Becker and Whitten, "Perishable Agricultural Commodities Act, m 10 Hart, 
Agricultural Law, ch. 72 (1980). 

* The position of the Judicial Officer was established pursuant to the Act ot April 
l r 1940 (7 U.S.C. 450c-450g>, and Reorganization Plan No. 2 of 1953, 18 Fed. Keg, 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department a present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment's regulatory programs since 1949 (including 3 years' trial litigation; 1U years 
appellate litigation relating to appeals from the decisions of the prior Judicial Ulti- 
n and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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much as the issues are not complex, the case has bean thoroughly 
bneted, and oral argument would seem to serve no useful purpose. 
tt The principal issue in this case is whether Robert Forwcnto was 
employed" by respondent after March 22, 1982, which JH HO days 
after respondent was notified by the Department that it couhl not 
employ Robert Ferwerda without an employment bond approved by 
the Secretary. Employment is defined as "any affiliation of any 
person with the business operations of a licensee, with or without 
compensation, including ownership or self-employment 1 ' (1 UHC. 
499a(10)). For the reasons set forth below, I have found cmd con- 
cluded that Robert Ferwerda was employed by respondent from 
August of 1981 to the date of the oral hearing in thin CURO (Febru- 
ary 13-15, 1984), and that respondent's license should bi> revoked. 



FINDINGS OF FACT 



1. Respondent, Tri-County Wholesale Produce Co., Inc. (heroin, 
after Tri-County), has a business address of 1202 Hamniomlvilk 
Road, Office No. 15, Pompano Beach, Florida 33060. 

2. Respondent was first licensed on September 8, 1981. Its licon^e 
has been renewed annually, and is next subject to renown] on or 
before September 8, 1986. 

DA 8 " November 23 ' 1979 > * license to do business under the 
FACA was issued to Robert A. Ferwerda, doing business IIH Four 
beasons Wholesale Produce (hereinafter Four Seasons}. Tim license 
was renewed annually, but terminated on November 5M. I*)*]. 
when that firm failed to pay the annual license fee. 

4. Robert A. Ferwerda was the sole owner of Four ScnmniH. 

6, Six reparation awards were issued against Robert A. Fer- 
werda, doing business as Four Seasons, between December Hi, 11)81. 
and August 6, 1982. All of these awards have remained unpaid to 
date. ' 

6_0n January 21, 1982, the Department wrote a Letter to Hubert 
A. terwerda advising him that the reparation awards hud not been 
paid and stating: 

The purpose of this letter is to call your attention to I he 
fact that until these awards are satisfied, you are not tt\\&- 
ble to obtain a license under the Act. Furthermore, you 
cannot be employed by or affiliated in any capacity with 
any other licensee under the Act for a period of two yenra 
from the date of the orders without the approval of the De- 
partment. 

7. The business address of Four Seasons during the If mo it was 
doing business was 1202 Hammondville Road, Office No. IB. ftm* 
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Beach, Florida 33060. It ceased doing business in July 1981. In 
August 1981, Tri-County began doing business at the same address. 
fen Tri-County began to do business, it took over most of the 
fetter accounts of Four Seasons. Robert A. Ferwerda became an 
employee of Tri-County with many responsibilities with respect to 
the daily management of that organization. The only function 
Thich he did not perform which he had performed as the owner of 
Four Seasons was making the final financial decisions as to dealing 
with the accounts payable and accounts receivable. He was respon- 
sible for the purchase and sale of produce, including determining 
the price at which goods would be purchased and sold. He was re- 
sponsible for the hiring and firing of employees. He supervised all 
of the employees in respondent firm. He made decisions with re- 
spect to the transportation of commodities. He managed the physi- 
cal receipt and disposition of produce at the business location. He 
also performed such other managerial tasks as were necessary tor 
Ihe proper carrying on of the day to day business of respondent. 

8. Robert A. Ferwerda was not, however, an officer, director, or 
owner of any stock in Tri-County. Rather, his father, Arend Fer- 
werda, was the owner, president, and a director of respondent. In 
addition, Sheila Quick, a bookkeeper with respondent, was secre- 
tary-treasurer and a director. . 

9. Tn a letter dated February 16, 1982, which was received by In- 
County on February 19, 1982, the Secretary of Agriculture notified 
respondent that Robert A. Ferwerda was not eligible to be em- 
ployed by respondent unless there were posted an employment 
bond in an amount satisfactory to the Secretary to assure that re- 
spondent would meet its obligations under the PACA. The lettei re- 
quested certain information from respondent so that the becietary 
could determine an appropriate amount of bond. It also provided a 
notice that if Robert A. Ferwerda continued to be employed by re- 
spondent after 30 days from the receipt of the letter without the 
posting of a required bond and getting the approval of the secre- 
tary, the license of respondent could be in danger, me letter 
stated: 

Gentlemen: 

According to the records of the Department, there have 
been several reparation awards issued under the f-ermn- 
able Agricultural Commodities Act against Four beasons 
Wholesale Produce, Pompano Beach, Florida. These 
awards have not been satisfied. 
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The records of the Department show that Robert A. Per- 
werda was the individual owner of Four Seasons Whole- 
sale Produce. It is our understanding that Mr. Robert A. 
* erwerda is currently employed by you. 

Section 8(b) of the Act provides that when a reparation 
order is issued against a person and remains unpaid, no li- 
censee can employ any such person for a period of two 
years from the date of such order except with the approval 
of the Secretary. 

Before the Department will approve of the continued affili- 
ation with the firm, it will be necessary for you to furnish 
a surety bond m an amount satisfactory to the Secretary. 
in order to determine the amount of bond to be posted, the 
following information should be furnished: 

1. Approximate value of your produce transactions in 
fresh or frozen fruits and vegetables during an aver- 

age month; 

2. The percentage of business that is handled on consign- 
ment or joint account; 

3. The amount of credit that is incurred; 

4- A detailed description of the duties and responslbil- 
busi P med by Mr ' F erwerda in conducting your 

In this description, advise if he will perform his duties 
only at your headquarters' office. If not, state the 
extent of time he will be at other locations; 

5. The extent of supervision he will receive and under 
whose supervision he will perform his duties at any !o- 
cationj 

6- The title or position he holds; 

The salary or compensation he will receive. 

af 7 ^ f th6 Act ' notice Js her <^ S j < 
cannot It y *" fr m the recei P t of tMs letter . * 
he D Lr f , the u empl yment unless the approval of 
Plovment *7 5? be6n btained ' To Continue such em- 
bond and ' "' With Ut 



in- 
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Please let us know what you intend to do about the contin- 
ued employment of Mr. Ferwerda by February 26, 1982. 
10. (a) In an attempt to obtain a bond, respondent furnished the 
requested information to the Department by a letter dated Febru- 
ary 25, 1982, which was received March 2, 1982. On April 15, 1982, 
a PACA employee telephoned Arend Ferwerda and advised that a 
bond in the neighborhood of $100,000 would be required. Arend 
Ferwerda seemed shocked at the amount of the bond, and stated 
that Robert was not currently working for him. Arend Ferwerda 
further explained that Robert's reparation complaints might be sat- 
isfied within 3 months. Arend Ferwerda asked for a listing of the 
reparation awards and pending complaints against Robert Fer- 
werda. 

(b) A letter listing the complaints and reparation awards 
against Robert Ferwerda was sent to Tri-County on April 15, 1982, 
the same day as the telephone conversation, and the Department s 
letter of April 15 concluded "Please keep us advised of your inten- 
tions." That letter was received by respondent on April 19, 
When respondent failed to keep the Department advised of ^ 
tentions, as requested in the Department's letter of April 15, 

the Department again wrote respondent on May 19, 1982, referring 
to the April 15 letter and stating "To date, we have not received a 
reply and again call this matter to your attention." 

(c) On June 4, 1982, Arend Ferwerda wrote to the Department 
stating that he had not "received any definite amount of the em- 
ployment bond," and asking questions as to the exact amount and 
nature of the required bond. In his letter of June 4, 1982, Arend 
Ferwerda stated: 

Robert Ferwerda is not employed by us at this time. His 
last check for working was the week of March 25, 1982. 

As soon as we can secure the above information and are 
able to obtain the bond we would like to re-employ him. 
<d) On September 24, 1982, the Department wrote a letter tc 
Arend Ferwerda advising Mm that a surety bond in the amount 01 
$125,000 is required to cover the employment of Robert terweioa. 
The letter enclosed a bond form and gave respondent additional ^in- 
formation as to the nature of the bond. The letter concluded: To 
employ Mr. Robert Ferwerda without meeting these requirements 
could endanger your license." 

11. However, respondent did not file a bond and did not in tact 
terminate the "employment" of Robert A. Ferwerda prior te .the 
hearing in this case. Instead, it kept Robert A. Ferwerda m its 
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rn M P = y i' 9n d f C n h ^ ged circumst aes after March 25, 1982. Prior 
to March 25, 1982 Robert Ferwerda was receiving J300 per week 
salary from respondent. Subsequently, his affiliation with respond- 
and t anged S0m 7 hat He was n lns in charge of the hiring 

rTri; Tu P 7 eeS ' H WeVer ' he '""'inued to make produce 

pu. ha es on behalf of respondent up to the morning of the hear- 

' 1984X He Steered accounts to Tri-County. He was 
A j D f mana ^S a complex of offices, owned by his 
Ti Ferwerda ' including the business space occupied by 



n - 

occup.ed by respondent, but Robert spent a great deal of his 
time m respondent's office. He often received produce during the 

^rtL- f j the t morn!n g- He consulted with respect to special 
packing needs of respondent, negotiated price adjustments, a ,,ci 
made decisions as to whether produce should be accepted or reject- 
ed He and hls family continued to enjoy 00 e under the ou 

nSanC 



most , P f Cy f res P ndent . ^ he was, indeed, the 

rf tl nnr y Z CT n d Petam under the S^P We insurance portion 
ot the policy of Tri-County. 



25 ' 1982 ' in "^ltation with his father, 
ness B h'T ,.o ert Ferwerda ^"iporatod a trucking busi- 



Servic v h T n P erViCa Under the name 
the T, T da Picked "P P duce to be Delivered from 

such nln r r, ar Und ! mpan Beach to respondent. He delivered 
Tri fn, nt f t0 fu res P ndent - He frequently used trucks belonging to 
a an adv' T^' He dnJW fr m T^-County $300 a week 
P cku D anH H r ^ """"^ he Was earnin e for Performing a 
$500 Lr w I 6ry Semce f produce - Such a ">t was raised to 
was of olt aPPr XImately Janual 'y I- W88. The $300 amount 
March 25 198 V ^ am Unt aS " e reCeived as sala ^ P r to 



CONCLUSIONS 
7. 

A. 
Sfictinn RfTVl F 4-L. tt 

thorizes the eL^J^^" Agricultural Commodities Act au- 



cen ee af * 

whom S i an ! -, C mU6S to " employ " 

withou furn shin, and T'^ aWard lsSUed within 2 
the Secrete^ec fln8S ng f a f r re 4 ty "^ Sati8faCtWy to 
499h(bX emphasfs added > * Pr VideS " UaX1 
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A) Unlawful employment of certain persons; restrictions; 
bond assuring compliance; approval of employment 
without bond; change in amount of bond; payment of 
increased amount; penalties 

Except with the approval of the Secretary, no licensee 
&all employ any person, or any person who is or has been 
responsibly connected with any person 

<1) whose license has been revoked or is current- 
ly suspended by order of the Secretary; 

(2) who has been found after notice and opportu- 
nity for hearing to have committed any flagrant 
or repeated violation of section 499b of this title, 
but this provision shall not apply to any case in 
which the license of the person found to have com- 
mitted such violation was suspended and the sus- 
pension period has expired or is not in effect; or 

(3) against whom there is an unpaid reparation 
award issued within two years, subject to his right 
of appeal under section 499g(c) of this title. 

The Secretary may approve such employment at any time 
following nonpayment of a reparation award, or after one 
year following the revocation or finding of flagrant or re- 
peated violation of section 499b of this title, if the licensee 
furnishes and maintains a surety bond in form and 
amount satisfactoiy to the Secretaiy as assurance that aucn 
licensee's business will be conducted in accordance witfi 
this chapter and that the licensee will pay all P a K n 
awards, subject to its right of appeal under section 499glcj 
of this title, which may be issued against it in connection 
with transactions occurring within four years following tne 
approval. The Secretaiy may approve employment without a 
surety bond after the expiration of two years f mthe W ec ' 
five date of the applicable disciplinary order, the beer* 
tary, based on changes in the nature and volume of busi- 
ness conducted by the licensee, may r^ 1 ^*^ 
authorize a reduction in the amount of the bond A licensee 
who is notified by the Secretary to provide a Bondman in- 
creased amount shall do so within a reasonable me to oe 
specified by the Secretary, and if the U^^* 
the approval of employment shall automatically &**"* 
The Secretary may, after thirty days notice and an oppo } to- 
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nity for a hearing, suspend or revoke the license of any li- 
censee who, after the date given in such notice, continues to 
employ any person in violation of this section, 

The terms "employ" and "employment" were defined by an amend- 

??nn n he Act approved October 1, 1962, as follows (7 U.S.C. 
499a(10)): 

(10) The terms "employ" and "employment" mean any 
affiliation of any person with the business operations of a 
licensee, with or without compensation, including owner- 
ship or self-employment. 

The legislative history of the amendatory legislation adding those 
definitions states (H.R. Rep. No. 1546, 87th Cong., 2d Sess. 4 (1962)): 

This section of the bill adds to the first section of the 
Perishable Agricultural Commodities Act definitions of 

responsibility connected" and "employ" or "employ- 
ment." These new definitions are necessary by reason of 
the rewriting of the provisions relating to sections 4(b), 
4(0, and 8(b) of the act. These terms, although heretofore 
used in the act, were not defined. Their definition will give 
them specific meaning, thus avoiding possible confusion as 
to interpretations. The defining of "employ" and "employ- 
ment to include ownership or self-employment makes it 
clear that the provisions of section 8(b), as amended, apply 
to owners, as well as others employed in the business. To 

ail to include owners would defeat the whole purpose of 
this provision of the act. Heretofore the phrase used in 
connection with 8(b) was "employ in a responsible posi- 
tion and considerable difficulty has been encountered in 
delineating what constituted a responsible position. 

B. 

aol h /i! e S able Agricultural Commodities Act, as originally en- 
a in iJdU, contained no provisions restricting the employment 
oi a person whose license was suspended or revoked, or who failed 
added b reParn / W3rd> The flrst employment restrictions were 
which prohib'tT^h 6nt adding ^^ approved August 20, 1937. 
DPrsnn wkJ r employment "in a responsible position" of a 

ed with T u 86 WaS revoked or who was responsibly connect 

the revot n!? ? 6 lteenBe Was revoked - After 1 year following 
Km, icvu^avion, such emnlnvmant- M i i H 

bond was filed TVi IQQT permissioie 11 a satisiaccory 

(1937)); ' amendment provided (50 Stat. 725, 730 
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"(b) The Secretary may, after thirty days' notice and an 
opportunity for a hearing, revoke the license of any com- 
mission merchant, dealer, or broker who, after the date 
given in such notice, continues to employ in any responsi- 
ble position any individual whose license was revoked or 
who was responsibly connected with any firm, partnership, 
association, or corporation whose license has been revoked. 
Employment of such individual by a licensee in any re- 
sponsible position after one year following the revocation 
of any such license shall be conditioned upon the filing by 
the employing licensee of a bond, in such reasonable sum 
as may be fixed by the Secretary, or other assurance satis- 
factory to the Secretary that its business will be conducted 
in accordance with the provisions of this Act; 

In 1D56, the employment restriction was made applicable to a 
person whose license is suspended, or who was responsibly connect- 
ed with a firm whose license is under suspension. The 1956 amend- 
ment to 8(b) of the Act is as follows (70 Stat, 726, 72V (1956)): 

"(b) The Secretary may, after thirty days' notice and an 
opportunity for a hearing, suspend or revoke the license of 
any commission merchant, dealer, or broker who, after the 
date given in such notice, continues to employ in any re- 
sponsible position any individual whose license has been 
revoked or is under suspension or who was responsibly 
connected with any firm, partnership, association, or cor- 
poration whose license has been revoked or is under sus- 
pension. Employment of an individual whose license has 
been revoked or is under suspension for failure to pay a 
reparation award or who was responsibly connected with 
any firm, partnership, association, or corporationwhose li- 
cense has been revoked or is under suspension for failure 
to pay a reparation award after one year following the rev- 
ocation or suspension of any such license may be permit- 
ted by the Secretary upon the filing by the employing li- 
censee of a bond, of such nature and amount as may be 
determined by the Secretary, or other assurance satisfac- 
tory to the Secretary that its business will be conducted m 
accordance with the provisions of this Act;' 

Since the Act had previously been amended in 1934 to provide for 
the automatic suspension of the license of a licensee who failed to 
pay a reparation award or file an appeal for judicial review t4H 
Stat. 584, 588 (1934); 7 U.S.C. 499g(d)), the 1956 amendment made 
the Act more restrictive than the 1937 amendment, discussed 
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ration ^ward* 6 Gmpl yment f a person who had nofc P^ * repa- 



(S T R p e n le M Sl ^n7 e S? f the 1956 amendat0 ^ legislation states 
(fa, Rep. No. 2507, 84th Cong, 2d Sess. 4 (1956)): 

Section 8(b) would authorize the Secretary to suspend 
the hcense of a person who employs in any responsible po- 
sition an individual whose license is under suspension. In 
effect, this would place restrictions on suspended licensees 
comparable to those now in effect for revocations, and it 
would serve to eliminate the effectiveness of dummy orga- 
nizations and other such devices that might be set up to 
circumvent the suspension penalty. 

In 1962 8(b) of the Act was amended to contain the 



Under the 1962 amendment, such a person cannot be employed in 

wllTnV 1 *, "! " b0nd ' Wbf>TeaS the P re us ""hfctton. 
Moreover ^ * ^^^ "* ^ responsible position." 
iTl v. the ,, same te that the employment restriction were 
Pm l ^. r !, h> m th ' S respect ' the definitions of "employ" and 
as y ^ '/ 1SCU / Sed ab Ve ' Were added ' defini "g employment 
Hcensee w h T ^"V th the business operations of a 
licensee with or without compensation, including ownership or 
self-employment" (7 U.S.C. 499a(10)) * 

o the 1%2 amend ^ry legislation, which 

8 *' PreS6ntly in effect ' 
Sess. 8 (1962)): 



Section 11 amends section 8(b) of the act to clarify and 
make more effective the provisions of the act with respect 

L?? T - b , y liCensees of P eraons who have been 
found to have vl olated the act or failed to pay reparation 

-sp'onsibly 



n SU K Pe r na ' U prohibits the employment of 
J by a hcensee withou ' the approval of the 
becretary and prescribes standards with respect to the con- 

S f ^T^' authori ^ng the approval of such 
upon the furnishing and maintaining of a 



o e t ? 2 amendment 

aiting period. P Y 8 re P ara "" rd sines it eliminated the Lycar 
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surety bond satisfactory to the Secretary as assurance that 
the licensee's business will be conducted in conforrnance 
with the act and all reparation awards paid. Employment 
under such conditions may be approved, with respect to 
unpaid reparation awards, at any time and, with respect to 
persons found guilty of flagrant or repeated violations of 
the act, after 1 year, with authority in the Secretary to ap- 
prove employment of the latter persons without a surety 
bond after the expiration of 2 years. It is further provided 
that the Secretary may increase the amount of bond re- 
quired and that failure to comply with his order in that 
regard shall result in automatic termination of approval. 
Any licensee hiring a person without the approval of the 
Secretary in violation of this provision, after notice and op- 
portunity for hearing, may have his license suspended or 
revoked. At present the act applies only to the employ- 
ment of a person in a responsible position, This has caused 
serious difficulties due to the problem of delineating what 
constitutes a responsible position under all circumstances 
and the difficulty of ascertaining the true nature of the 
employee's relationship with the licensee. Under the 
present provisions of the act the restrictions against em- 
ployment are directed specifically to persons whose li- 
censes had been revoked or suspended and persons respon- 
sibly connected therewith. The bill extends such restric- 
tions to persons whose licenses could have been revoked or 
suspended if they had had active licenses, As amended, 
section S(b) would prohibit employment of persons covered 
by it unless such employment is approved by the Secre- 
tary; whereas at present it prohibits such employment 
only after notice by the Secretary. 

From the foregoing, it is clear that Congress regarded a person 
who fails to pay a reparation award as a defiled person who IB 
likely to contaminate any licensee whose business operations he be- 
comes affiliated with in any manner, with or without compensa- 
tion, including ownership or self-employment. Congress Pn*d 
any affiliation (with or without compensation) of such a defiled 
person with a licensee unless (i) the affiliation is approved by the 
Secretary, and (ii) the licensee furnishes a bond in form and 
amount satisfactory to the Secretary. 

a 

The harsh "employment" (i.e., affiliation) restrictions Involving * 
person who fails to pay a reparation award, discussed in && 1(A) and 
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.n , the general pattern of the 

gnc utu?al Commodities Act regulatory program. Severe sanc- 
tions are imposed against persons who fail to pay for produce irre- 
spective of what excuses they offer. 

i,w 1Ur A B t0 P u y f 5' r duce is a very serious violation of the Per- 

voktl f t gr ,' C U1 ' al f ?r m ditieS Act Which results in an "" re- 
yoking the icense of the offender * since it is the "goal [of the Per- 

ishable Agricultural Commodities Act] that only financial respon- 

modi f i P ? 0n H ^ U ? 5 be T 8ged ln the Perishable Agricultural com- 
modi les mdustry,' . and it is the policy of this Department to 

mpose severe sanctions for serious violations of any of the regula- 

ectivpT; 3 " 18 adl T St r d bv the Department to serve as an ef- 

tentkl v rr 8 n l nly t0 the res P n dents but also to other po 

'""//', S 'r Th ' S P HCy HaS been followed in a " o'U IV 
partment s disciplinary proceedings in recent years. 



(Allg ' 2 ' 1385) ' In r ' *- Marie, 
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(1983)i 
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"/- 728 F 2d S47 I 

' 



5 A g ric - Dec. 721. 723, 72fi (1976); 
36 A' n- ' N - 76 - 1613 Oth Clr. Mar, 9 



. 

(1982). ( ' 1981)l reprinted in 41 Ague. Dec. 

Car. 1975); 



117 (2d dr.). 7 i 

Agric. Dec. 2422 24HS 9 / nJ ?): 7 " Jtfe/u ' B Beme Profillce 

Sales Co., 41 A^ic De i,4 f^n^'^ (6th ^ 1984); 7 " '' e ' 

G,n ( i cSco 40 A.nV n U ??S offdl ? 8 P ' 2d 774 (D ' C ' Cir ' 

Agric. Dec. 792 ?93 (1981) ^| ^^V f^ ' M <1981); /B 

402 (1981). aff'd, 668 P " 
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The basis for the Department's severe sanction policy is set forth 
rt great length in numerous decisions, e.g. t In re Worsley, 33 Agric, 
Dec. 1547, 1556-71 (1974), 7 which is set forth as an appendix to this 
feeision. 8 The Department's sanction policy is also discussed at 
length in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

"Failure to pay violations not only adversely affect the party 
riio is not paid for produce, but such violations have a tendency to 
uowball. 'On occasions, one licensee fails to pay another licensee 
ff ho is then unable to pay a third licensee, 1 This could have serious 
repercussions to producers, licensees and consumers. 

Whenever (a) the Secretary determines, as provided in section 499f of this title, 
That any commission merchant, dealer, or broker has violated any of the provisions 
-f section 499b of this title . . , the Secretary may publish the facts and circum- 
,-tacices of such violation and/or, by order, suspend the license of such offender lor a 
jtriod not to exceed ninety days, except that, if the violation ia flagrant or repeated, 
she Secretary may, by order, revoke the license of the offender. 

'The Department's severe sanction policy did not originate with Worsley, but, 
father, was mentioned briefly in the first decision issued by the present Judicial U- 
foer, In re Henner. 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed m 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Itec. jtf, 
H-S{M1974), fl/rdpercim'am,498F.2d 1088 (5th Cir. 1974). 

"Severe sanctions issued pursuant to the Department's severe sanction L policy 
* sustained, e. 8 ., in / re Cottier. 38 Agric. Dec. 957, 971- TO ( 9^ off dp* 
cimani (unpublished), C>24 F.2d 190 (9th Cir. 1980); In re Gold Bel-I & b Jersey 
Jim*. Inc, 37 Agric. Dec. 1336, 1862-68 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 
1979). aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re Mwhknthaler.M Agric. uec. 
313, 330-32, 337-52, aff'd mem, 590 F.2d 340 (8th Cir. 1978); In re Mid -States Lwe- 
tfocA, /., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van ! ^* * **" ' 
->70 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 3G Agric Dec 1114 
mm aff'd per curia* (unpublished), 575 F.2d 879 (5th Cir. 1978; /n _ L 
Jtfarfefe* Inc., 35 Agric. Dec, 1552, 1561 (1976), aff'd per cunam. 558 F.2d 7* I 
Cir. 19m cert, denied, 435 U.S. 968 (1978); In re Catanzaro,. 35 Agnc. Dec. 26 Sl- 
I1ET76J, flffW, No. 76-1613 (9th Cir. Mar. 9, 1977), printed m 86 Agr. D ^467, In .re 
.% i Ata o Oniu*, foe.. 34 Agric. Dec. 773, 796, 801 ^'f^L^ 
.1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 75 ) 
=49 F.2d 830 B.C. Cir.), cert, denied, 434 U.S. 920 (1977); /n *^ _^ J 1 
fnc, 34 Agric. Dec. 160, 171, 178, /Td per curiam, 524 F2d 977 (5th dr. 1975) 
J Ac^" & So S , 34 Agric. Dec. 120, 133, ^^'^ d 
(5th Cir. 1975); In re Marvin T,-a 8 ash Co., 33 Agric. Dec 18 
52^ F.2d 1255 C5th Cir. 1975); In re Trenton Uv*tekfoc 
539-50 (1974), aff'd per curiam (unpublished), 510 R2d 966 1 (4to Ci n 19W, 
.Wfer. 33 Agile Dec 53, 64-80, aff'd per curiam. 498 F^2d 088 08 (5th ^ 

-A r, M^m to. Produce Co., 41 Agric, Dec 2422, JM2G (198 2 ^ 
3iT (6th Cir. 1S84); / r J%- ^c/s Sto Co., 41 Agnc. DJC.1W4, 1169 
^tf, 708 F.2d 774 (D.C. Cir. 1983); /n O,tomfri - Ai< Co., 40 Ague. D, a 109 
11981, aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), pnnted j 41 Aj J^ec 
(1982); ^^d /, re G (ta a (W^ Co, 40 A g n, ^^J^ 
Ihe Act is primarily to protect producers, it is also tor tne pro continued 
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^c. 1631, 1633, 1643-45 (197G, 7 - - 

Cir.), r/. rfmfft/, 439 jjg 81 n '^f f '' mm (unpublished), 568 F.2d 775 (4th 
1879, 1885-89 (1975); / W 1^ P /" *'"* ^^ Ac ** Co - 34 Auric. 
o/Td. 549 P.2d 830 (B.C. Cir ) 'certr/S'^f^ Agric " Dec ' 700 ' 
, 33 Agric. Dec. 1884 189 a .7Jw1?' 484 UA 92 (1977) '' 7 
Son If 32 A j n //W ' F ' M 1255 (5th 
Jit/9'u S. 8^(19^ ^ 253 ' 266 - ?0 (1973) ' 

gcc UMlSwf SbS?V 7S4 ' ? f : 49 (1982): In rc C * , 

Agric. Dec. 705, 714-15 (1978) / ! ' ^ 7^" H ' Norman & Sons Di sl nb, Co., 37 
(1975), aff'd, 549 F.2d 830 (D C C r if^f Pn>dttee C '> M A %' ^ec. 700, 750-51 
Ur 1J77) - rt. denied, 434 U.S. 920 (1977, 
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In Finer Foods Sales Co. v. Block, 708 F,2d 774, 781-82 (B.C. Cir. 
1983), the court held that the Judicial Officer properly interpreted 
the Act in refusing to consider excuses for failure to pay in deter- 
mining whether payment violations occurred or whether they were 
willful, stating: 

The petitioner argues that the Judicial Officer improper- 
ly refused to consider various "mitigating factors" that, ac- 
cording to it, should have been viewed as excusing its fail- 
ure to pay its debts. These include the allegedly relatively 
small amount the petitioner owed, the absence of previous 
violations by the petitioner, and the lack of ''devious or 
dishonest practices by the petitioner." In refusing to con- 
sider these factors, the Judicial Officer pointed out that "it 
has repeatedly been held under the Act that all excuses 
are routinely rejected in determining whether payment 
violations occurred or whether violations were wilful since 
*the Act calls for payment not excuses,' " Quoting In re 
Kafcsak, 39 Agric. Dec. 683, 686 (1980). See also In re Carl- 
ton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982). 

The Judicial Officer properly interpreted the Act. Sec- 
tion 2(4), 7 U.S.C. 499b(4) (1976), is unequivocal. It makes 
it unlawful for a licensee to 'Tail or to 
refuse ... to ... make full payment promptly." As Con- 
gress noted in amending the Act in 1956, "The Perishable 
Agricultural Commodities Act is admittedly and intention- 
ally a 'tough' law." S.Rep. No. 2507, 84th Cong., 2d Sess. 
(citing H.Rep. No. 1196, 84th Cong., 1st Sess,), reprinted in 
1956 U.S. Code Cong. & Ad.News 3699, 3701. The Secretary 
explained the reason for this strict requirement in In re 
Columbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), aff'd 
mem, 41 Agric. Dec. 89 (D.C. Cir, No. 81-1446, Jan. 19, 
1982): 

Failure to pay violations not only adversely 
affect the party who is not paid for produce, but 
such violations have a tendency to snow- 
ball. "On occasions, one licensee fails to pay 
another licensee who is then unable to pay a third 
licensee." This could have serious repercussions to 
producers, licensees and consumers, 

Quoting In re John H. Norman & Sons Distrib. Co., 37 
Agric, Dec. 705, 720 (1978). 
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riculture for the fiscal year ending June 30, 1944 
and for other purposes," approved July 12 1943 
(57 Stat. 422; 7 U.S.C. 204) a governmental unit 
may not deny, revoke, suspend, or refuse to renew 
a license, permit, charter, franchise, or other simi- 
lar grant to, condition such a grant to, discrimi- 
nate with respect to such a grant against, deny 
employment to, terminate the employment of or 
discriminate with respect to employment against 
a person that is or has been a debtor under this 
title or a bankrupt or a debtor under the Bank- 
ruptcy Act, or another person with whom such 
bankrupt or debtor has been associated, solely be- 
cause such bankrupt or debtor is or has been a 
debtor under this title or a bankrupt or debtor 
under the Bankruptcy Act, has been insolvent 
before the commencement of the case under this 
title, or during the case but before the debtor is 
granted or denied a discharge, or has not paid a 
debt that is dischargeable in the case under this 
title or that was discharged under the Bankruptcy 
Act. J 

II. 

It is the consistent practice of the Judicial Officer to give great 
veight to the findings by Administrative Law Judges since they 
mve the opportunity to see and hear the witnesses testify " How- 
jrer, in some circumstances, the Judicial Officer has reversed as to 
he facts, particularly where documentary evidence or inferences to 
e drawn from the facts are involved. is 

13 This is (in Act supplementing the Packers and Stockyards Act 

'* B. S In re King Meat tockinfi Co., -10 Agric. Dec. fiG2, f>M (IJI8I); In re Ttwm- 

m , ^r nC - T' "^ " 26 ; 2B (l-oniimcl or). /'' dcmion, 38 A B ric. Dec. ifiHfl 
979) (affirming Judge linker a dismiaanl of complaint whore she accented the tcsti- 
iony of respondent's wife, respondent's employee, und respondent's "rtml mod 
Send over that o throe disinterred USDA veterinarian); / re Unionville &,/ 
, 38 Agnc. Dec, 1207, 1208-09 (197!)) < remim d order); In re National &xf Parkin* 
,., 3G Agric. Dec, 1722, 1786 (1977), aff'd. G05 F.2d 1167 (lOtl, Cir. 1979). 

**&.., In re Gold Bdl-I & S Jersey Farms, Inc., 37 Agric. Dec UWC 1947 (107H 1 
f'd, No. 78-S134 (D.N.J. May 25, 1979), aff'd mem., ftld F,2d 770 (!id Cir 1DHIM- h 
Afuefifenihaler, 87 Agric. Dec. 81H, 890, aff'd mam., 590 F.2d S40 (8th Cir 1078)' /, 

Af. & H. Produce Co., 84 Agric. Dec. 700, 7fi3-G6 (l!)7fi), aff'd, 541) F2d SIH) (IH 
r.), cert, denied, m U.S. 920 (1977). also, *. fCC v. AUentotvn nnwlcciHtint! f Vi 
g U.S. 358, 8G4-fi5 (19fjfi); Universal Camera Corp. v. NLltll, 40 U.S. 474 1'V.M 1 
: federal Radio Comm'n v. Nelson Urns. Bond & Morlffifie Co., m\ IJ.S. 'M 



304 



PERISHABLE ARGICULTURAL COMMODITIES ACT 
Volume 45 Number 1 



Phasi~d) T* e I'd "an ^T^" 1 ' "* em ' 
(United Itnt., ,, ld an y IS a b ad and comprehensive term 

U& 36 - 



F 2d TO ' - v. 

Co., 46 MM Jf(S 18 mT t ): /f f I" " * ^ A "^ 

ation-whether rninirn,? J hat mcludes kinds of a f fili- 

The ALJ fur J f 7,T r maxlmum ; "hrthar deliberate or not. 

me ALJ further found (Initial Decision at 22): 



Res P ndent vi ^ted the Act, as In- 
y the C m P lainant . ^t this 



th 

than the Respondent 



n 

conclusions actuaHv , I( ^' S "^ ra ' the ALJ>a filings and 
sponderconttnuei t n .? P r "I* findin g s a "d conclusions that ro- 

rLived notice y R bert Ferwerda after 

1982, 



the te ^ y of five 

"employ R ertP er , S1V f ! y res P d t Continued to 

notice.- For exaLk M ? ^ reCeiving the Department's 

om S to ^^XjTT ^^ ^ ^ S ld m " s!l - 
werda" (i.e., Robert FP 7 3 Mushroom ' d that "Bob Fer- 
who gave him h e ""^ P-son at Tri-County 



, 

v . TO, 455p2d U59 162 V 6 V 4G6 ^ 88 ' S87 <D ' C ' C ' 
1001. 1008 (5th Cir. 1969). 1, ,i i ,; 6S r (10th Cl1 ' 1972 'i v. JViflA 418 F.2d 
I960), ,* dmw , mvslu'a^ 1 ^ V ^ LRB ' m F ' 2d 732 ' 742 < D 'C- Or. 
(1958 & 1970 SuppJ. "' Davis ' Administrative Law TnallK. 8 10.04 

"'m & MacLeaTy. HuMIestlT'l^l Preponderance of the evidence. See 
U.S. 91, 92-104 (Wglttt %1Z 4^ ?6 .' ^ Um> '' Stmdml "> T ' Sfi ^ 
/.2d 179 (6th Oir. ^In^^f,^,^- 19M . W ".5 (1981), ^U 

1336 1346 (1978), affW, No. 78-a84 (D N I M S ,f ^ R "'" is ' Inc " 87 A B=- Dw- 
<3d Oir. 1980). 31d4 (D - NJ ' May 25, 1979), a//a mew ., 014 p 2d , 70 
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Q. August, 1983, to the present, you've been with Florida 
'toshroom; is that not tme? 

A. Yes. 

Q. What are your duties with Florida Mushroom? 

A. There again, I'm a truck driver. I have , aU the same 
toties. I might be going in as office manage! 
ff eks. 

q. Do you, in fact, still sell mushrooms to customers? 

A. Yes, I still do all the same things. 

Q. Have you had occasion to call Tri-County? 

A. Kvery day. 

Q. Every day you've called Tri-County? 

A, Yes. 

Q. Are you the representative who calls Tri-County for 

Florida Mushroom? Does anybody else. 

A. When I'm out sick or I'm on the road, somebody else 

will do it. 

Q. When you call Tri-County, who will you talk to. 

A. Bob. 

Q. Is that Bob Ferwerda? 

A. Yes. 

Q. And do you talk to anybody else? 

Well I try ... Well, nobody else gives an order. 

Ser people but nobody else gives an order. 
Q. If you try to give an order to somebody else what hap- 

T\pfc"T"|G / 

A. Well, if I try to give one, nobody else really kno W , 
Q. Do they, then call someone else to call you back. 

A. Well, Bob calls me back. 

u i 9 AnH do vou deliver any musn- 
Q. Bob calls you back? And do you 
room to Florida Mushroom? 

A. I work for Florida Mushroom. 



806 
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Q. Excuse me, Tri-County? 
A. Yes. 

Q. How many times? 

A. Between four and six times a week. 

Q. Almost every day? 

A. Yes. 

Q. You're the primary deliverer? 
A. In Broward County. 

Q. And do you unload the truck yourself? 

A. Myself. 

Q. And what time do you do that? 

A. 5:00, quarter to 5:00. 5:30 o'clock in the morning. 

Q. Is that right? And who do you see? 

A, Again, the receivers on the dock. 

Q- Is Bob ever there? 

A. Yes, Bob's there. 

Q. Every day? 

A. Yes, every day. 



* 



A. Again, it's up to Bob what they keep or send back. 
Q. Do you have discussion with him? 
A. Yes. 



County^ WHen 1S * he last time y s Bob at Trt- 



' This morning I was 

Q. 5:30 o'clock this morning? Did you talk with Bob? 
A. No, this morning I didn't. 
Q. There were no problems? 
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A. No problems. 

Q. When is the time before that you saw him? 

A. Yesterday morning. 

Q. And did you talk to him yesterday morning? 

A. Yes. 

Q What did you talk to him about? 
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mushrooms there and he couldn't sign 
Q, What? He couldn't sign the ticket? 
A. That's what he said. 
Q. Did you ask him? 

A. He said: You can leave the mush, ^ . to e but I 
couldn't sign the ticket. So in that case I signed it. 
Q. What do you mean, you signed it? 
A I signed it to show that they were delivered. 
Q. You mean that you signed it to show that you had de- 
livered it? Does that happen frequently t 
A. Yes. A lot of my stops ... 



Q. Have you had any other to^ 
at Tri-County when nobody has been theie but Bob. 

A. Yes. 

Q. How often does that happen? 

A. Not too often. 

Q. And when it does, what happens with respect to the 
invoices or sales tickets. 

A. I sign it. 

Q. Now, normally when you go to Tri-County and --. 
body other than Bob is there to receive it, 
ticket signed by those people? 
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worked for 

""-" ucuutJIl OUDDlv nnrl C^f) n -Mr -i m 

He testified (Tr 4.9HV y L&G Mushroom (Tr. 429-37J. 



A. Well, that's happened a couple of times. 



the 

Robert Ferwerdal WayS go get Bob I 1 - 6 - 

about it, ar 



Q- So you talked to Bob about it if ti, Q 

cy? out ll " there was a discrep- 



ancy? 
A. Yes. 



Te r ce 

talked to Robert (Boberr He teStified that he 

mushrooms, and that BoteTS ^ res P" de "t' onto for 

ancies as to mushrolfff S^ W Uld reS lve a ^ discre P- 
67, 423): <T ' ' 355 - 42 5). Mr. Polcyn testified (Tr. 3C4- 



C&G. Sorry, beg vour " " Se " m "^ro 0ms to 

Produce Company? Pard n ' t Trf -County Wholesale 

A. Yeah, we dealt with Tri-County. 

Q. Did you initiate phone calls to Tri-County? 



. Yes, sir. 



' DM Tri - C unt y innate phone calls to you? 
. Yes, sir. 



A. Yes, sir. 

Q- Who called you? 

A. Bob Ferwerda, 

Q.HowdoyouknowitwasBobFerwerda? 
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A. Since the initial meeting and contact over the long 
tfriod of time. I know his voice on the phone and I know 
dm personally. 

Q. And how many times were you called during that six 
months period, approximately? 

A. I couldn't even say. It was numerous conversations. 
Vhether I would initiate the call or Mr. Ferwerda. Mainly 
would initiate calls to that office. 

Q. Approximately how many sales a week did C&G 
lushroom make to Tri-County. 

A. Probably two or three. We would go into the market 
t least five times a week. 

Q. Two or three sales of mushrooms a week? 
A. Yes. 

Q, In that respect, sir, did you ever deal with anybody 
Ise in the sale of mushrooms to Tri-County from June, 
982, through December, 1982, other than Bob Ferwerda. 

A. I had talked to other people, the girls, the secretary 
i regard to orders and things like this, the yes or no 
.Quid come from Bob Ferwerda. 

Q. When you talked to other people in the business, 
fhat happened? 

A. Well, they would if Mr. Ferwerda wasn't in, I'd call 
ack, or he would return my call, 

Q. And if he were in, what would they do? 
A. I'd talk to him. 
Q. Did they refer you to him? 
A. Yes, sir. 

Q. I see. Did you go down to the place of business at Tri- 
toimty from June, 1982 to December, 1982? 

A. Yes. 

Q. And who did you see when you were there? 

A. Bob Ferwerda. 

Q. What time of the day, sir? 
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A. Various times, early morning. I'd generally try lo 
there before 11:00 o'clock. 

Q. And what would Bob Ferwerda be doing? 
A. Just working. 

!- What do you mean by just working? Describe q 



A. Sitting at the desk or answering the phono. 

Q. Sitting at what desk? Can you describe the plnco of 
business? 



K l> y U haVe y Ur loading Platform. FuchiK the 

building off to the left is a small office. 

Q. Is that in the front or the back of the building 

A. The front of the building. 

Q. Is that where he was sitting? In that offic-o? 



A i n ffice wlth a couple 

desk Maybe two desks, but there would be one desk fticing 

the door, which is where he sat. 

Q. I see. If you had any problems who did you folk to? 
A. Mr. Ferwerda. 

Q. If you had problems with respect to quantity of imHh- 
rooms delivered; with whom did you speak? 

A. Mr. Ferwerda, 

Q. If you had problems with respect to quality of mush- 
rooms-, with whom did you speak? 



A. Mr. Ferwerda. In regard to exchange of on 

or any monetary difference or anything it would be-other 
people would maybe call and say the product's not ns gtxxl 
or this or that, but basically, in regard to getting a busi- 
ness decision, it would be Mr. Ferwerda. 
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A. I know that's the gentleman over there. I believe I 
met him one time. 
Q. Did you ever deal with Arend Ferwerda? 

A. No, air. 

* 

A. The only-on payment, if there was a discrepancy in 
regard to a controversy on how many were ordered ana 
how many were delivered or quality or price cutting, .n 
would have to go and be initialed by Bob before the book- 
keeper would pay it. In other words he would have the say 
so into whether it would be paid as invoiced or as lower. 
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Harold Brick, sales manager for Central 

f t signed an affidavit written in his own 

, 1983, in which he states that ^ 

oduce thru Bob Ferwerda from December 1982 to Marcn 

*ms from Central America" (CX 1). His testimony Buppcnts 

fidavit (Tr. 13-30). He testified (Tr. 14-15): 

Q. I ask you to reflect upon the period of to ft - >* 
uary, 1982, through December, 1982. Did your 
have occasion to sell goods to a company known 
County Wholesale Produce, Incorporated? 

A. The dates I don't remember but we did do business 
with Tri-County. 
Q. In 1982, sir? 

A. I really don't remember the dates, the years. 
Q. I'd like to show you a document that you signed and 
ask if this will refresh your recollection. 

i ,! it then it was the 
A. If I made a statement and signed it, tnen 

fact then. 



Q. Have you read the statement that you 
handed, sir? 
A. Yes, I have. 
Q. Do you recognize it? 

A. Yes, 



i f ve been 
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Q. And what is it? 

A. It's a statement of December 12, >82 to March J ! 

recollection with r 



Q. Now, sir, with whom did you deal in Tri-County? 
A. Bob Ferwerda. 

h .Q ? And do you recognize Bob Ferwerda when you see 
A. Yes, I do. 






^oduce, signed an affida . 
states that he *KK^ n ^ handwriti "g In whteh he 



n 
dered by "Bob" (Cx 3) H^ ? ^^^ Produce which ws or- 

56). He testified (Tr. 48^9) My SUPP rts his affidavit ' T <'- ^ 



Produce. 
ness? ln that tineas, that place of busi- 

A- The person who would call me for the order. 

Q- Did somebody call you? 

A. Well, sometimes call or ... 

Q. Sometimes he callpH v,9 n 

caned you? Or sometimes you? 

A. No, I never called him. 
Q. Who would that person be? 
A. I had Bob Ferwerda call me. 

Q- How do you know it was Bob Ferwerda? 
A- Well, I've met him before. 

C Unsel "tiPlta that it was Bob 
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Mr. McCARRON: Yes. 
W MR. BECKER: 

Q- Did you sell to Tri-County Wholesale Produce Compa- 
ffin 1983? 

A* In the beginning of the year. 

Q* And with whom did you deal? 

A. With Bob. 

Q. With Bob Ferwerda? 

A, Yes. 

Q. How do you know it was Bob Ferwerda? 

A. Well, he was there in person. 

Q. Okay. How about from July 1st, 1982 to December 31, 
)32, with whom did you deal? 

A, In '82 with Bob Ferwerda. 

Q. How about January 1, 1982 through June 30, 1982? 

A. I'm sorry. 

Q. January of '82 through June of '82? 

A. Yeah. June of '82. I started doing business in May of 
2 so before then it couldn't have been before May. 

Q. It couldn't have been before May? 
A. Yes, it couldn't have been. 

Q. Did you ever deaf with anybody else from Tri-County 
'holesale other than Bob Ferwerda? 

A, Sometimes a driver would come by and pick up an 

der. 

Q. How about on the telephone, in terms of selling 

lings to that company? 

A. Did anybody else besides Bob call me? 
Q. Yes, sir, 

A. I don't believe so. Maybe the driver would have called 
e somewhere in the market and told me to save some- 
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March 22 
P roduce pM 
handwriting stating that 
fresh fruits an 






. 



n ' 



Written in his ora 
' 



JJ. but along with his 
March 25, 1982, were s 
deal with a number of 
Basing produce for Tr - 
adm lt ted that he gave his 



a " d 



- y after 
adm ' s f ons "'at, in fact, he did 

f Tri - Coun * ' P"r- 

' In additi ' h * 
''' V " Cou dock n lan , 



n 

. whether produce was of acclnflf ''' V ": Coun 
Jn-County. However, he stated Th ft qUahty for 
from Roger or someone else to the ^ ?" m6re 
t"e actual de ci sions as to wLt "T ^ 8nd ^ Roger 
County. Examples of Robert P P , * Sh Uld be k ^ by Tri 
as follows: K bei t p eerda's significant admissions 



[Tr. 107] Q. Have you ever 
Purchase or sell of produce Tr 
Wholesale Produce? 



SI n * engage in th * 
year 1983 for Tri-County 



ngsomething else up 



s of di " when I was pick 

and 



t back. 



. What I 

say; This is Bob 

I'd go down, look at th 
at the 



W Uld Cal1 . 

'' Tri - Cou ty to pick up 
and inspect it and bring 






a purchas * behalf of 
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A. I told you: Yes, I did, sir. I bought dill for them. I 
ight have bought coleslaw for them if they ran short of 
ileslavv or something like that. 



[Tr. 111-13] Q. Did you ever while in the offices of Tri- 
unty in 1983, did you ever receive calls from suppliers 
at were made to Tri-County? 

^. I don't understand what you mean. 



I- Did you ever negotiate a purchase on behalf of Tri- 
nity? 

^. Back then I did. I can't say I didn't because I did. I 
)w I've done it. I know I've bought coleslaw. 



i. Yea, sir. Oh, no, back again for odds and ends. I want 
>e honest completely if I can; do you understand what I 
an? And I have bought odds and ends. 

!- Did you ever talk with Harold Brick of Central Amer- 
i Produce with regard with respect to the purchase 
. sale of produce in 1982? 

.. Yes, sir. 



. How about Guy Romagni? 

. Who? 

. OF International A and G. 

. What is his name? 

. I guess it's Guy Romagni, 

. Oh, yes. I know Guy very well and I have picked up a 
of stuff for Tri-County up and through I'm a hauler 
Tri-County now. 
, But you never negotiated a sale? 
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it t 



Q. You made that decision when you picked it up? 






told ! could "'t * for my 
and J are feiri 

having a " en Ugh ' When 

hav ng a babv AnH 

son7 bast ft S T g0t t0 talldn ^ about i 
"' 



[flnti S6C Tr ' 568 ^ "" 



And aid u ? m ' e We get the mu *room business, 

make sure Ll^ *" "' a " d ! Would talk to him and 

him a 



, about C & G Mush- 

you owe , hi a 7' " 6 Said ' Bob ' he said . 
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to 



Uga1ond 



su re t . 

care of. 3 ' Terry ls "S h t, not right, but taken 
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Q. Weil, during the period March, 1982, to December, 
E982, did Terry call you seeking business orders? 

A. Yes, sir. He would call me up on the phone well, it 
was either him or Mark would call me on the telephone 
almost every day. In fact it was, I would say it was every 
day. And I would tell them hold on. You know, he'd call 
up and ask for me on the phone. And I was there most of 
\he time, so they would page me. I would talk to them and 
say, hey, how are you doing, Mark. How are you doing, 
Terry. What's going on today, and so on and so forth. And 
I'd put them on hold. I'd walk out on the dock. I'd say, 
Roger, it's C & G on the phone, which is the dock man 
over there. Said he'd like to know how many mushrooms 
that you need. And Roger would tell me what it was. I'd 
say, Terry, Mark, they need that many. 



Q. And this was done on a regular basis, is that correct? 
A. Yes, sir, I'd say at least five days a week, if not more. 

Q, Now, there's testimony as to, from both Mr. Lavigne 
and Mr, Polcyn, that on, after C & G Mushroom ceased to 
exist it actually kind of became New Garden, and that was 
physically in December, 1982, and August, 1983. Did that 
same practice continue? 

A, Yes, sir. 



Q, Did you ever receive mushroom messages that either 
Terry or Mark would call you, and please call back? 

A. Upon occasion, yes, sir. 

Q. Did you ever make phone calls to either of those two 
individuals with respect to the mushrooms? 

A. Yes, sir. 
Q. Why? 

A, Because they asked me to call them. And I thought it 
could be something for the flea market or they might want 
an order or something else. 

Q. They might want an order? For whom? 



3 IS 
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A. For Tri-County. 
Q. For Tri-County, 



no If r 



say, how are you doing, Mark? Whats gong on 
Shr 



TH Coun i 

In-County needs. And I walked out, asked Roe 

k OW t r; y m ^ h r mS d * ^ td bfc 

'uJSvfd^tZr r ushr r s - tt 

wrong for doing this '' X W3S d l " g 



A. The secretary always answered the phone 



the se^retarv^ * Page t f stem ' A ^ let's put it this way, 

^-ffiKs j Te - y aiid 



A. That's correct. 
time?"" y U been d6aling with Mark Lavigne since that 



A. Yes, sir. Yes, sir, I have. 

int the 



A. Yes. 
whit's 



A. Yes, sir. 
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Q. Do you ever have occasion to have a sales ticket or 
invoice handed to you? 

A. Yes, sir. He handed it to me on several occasions. I 
said, Mark, you know I don't work for Tri-County; I'm not 
authorized to sign any tickets. And if you want to drop 
them put your ticket in the box of mushrooms. And when 
Roger gets here I'll tell him where it's at. 

Q. Would you tell him you'd keep an eye on it. 
A. Yes, sir. 



[Tr. 593-96] Q. In dealing with Mark Lavigne on Florida 
Mushroom since August of 1983, or approximately that 
time, have you ever had occasion to be consulted by Mr. 
Lavigne or anybody affiliated with Tri-County concerning 
the quality of the mushrooms that were delivered? 

A, I don't understand what you mean. In other words- 
rephrase that. I can't understand that. 

Q. Let me try again, Remember since August of 1983 to 
whenever you stopped, or maybe to the present actually, 
and Mark Lavigne comes and delivers the mushrooms to 
Tri-County? 

A. Yes, sir. 

Q. Have questions ever been asked of you concerning 
whether they are acceptable because of quality problems? 

A. Roger [Tri-County's dock man] would ask me at times, 
sir, yes, air. And I'd look at him and I'd say, ah, Hog, come 
on. They ain't that bad. Go ahead and use them. 

Q. Ah, Hog, come on. They look terrible, and you better 
tell him to take them back. 

A. I tell you what, you don't tell Roger anything. When 
he makes up his mind it goes back. 

Q. Did he ever say, hey, I got problems with these; what 
do you think, stuff like that? 

A. Yes, sir. He did ask me. He asked my opinion. 
Q. And you'd give him your opinion, would you not? 
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A. Yes. 

true With res P ect to both Mr 



A^Do you mean sending something back or whatever? 
Yeah, yeah. Giving your opinion as it goes to quality, yes, 



bo?h M^pT ab Ut e & G Mushro . with respect to 
both Mr. Polcyn and Mr. Lavigne and whoever delivered? 

A. The particular C & G, just the end of it, just before 

hey were gomg out of business their quality was getting 

abso utely atrodous^n fact, I called Terry on a couple of 

occasions. I, I sa ,d, Terry, I can't recommend you anymore 

IT r, r k up this quaiity - rm ^ ^7^. 

ommend to Roger that he go somewhere else because I 
Z tatl n " ^ Hne f " 



The COURT: Just a moment, please, sir. 

Mr. Ferwerda, if you were representing the individ- 
ual whom we'll call Terry in these transactions to obtain 
his d,sp03,tion of his mushrooms why would you be 

whether 



m - - 

' maSmUCh aS if y U re P^ented Terry in 



mv father ' s us 

my father even more than I would Terry." 



f n d S exp . lai " to *. ttat wo wa,,W .o 
County Produce Also s. , ( '' '" ^"^ " was now - had 
" " " 
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In view of Robert Ferwerda's strong bias in this case (i.e., he is 
*he son of respondent's owner), I give more weight to the testimony 
of the trade witnesses than to that of Robert Ferwerda notwith- 
standing the fact that the ALJ stated that Robert Ferwerda was a 
credible witness. But even if I were to accept Robert Ferwerda s 
version that he merely relayed information between Roger tin- 
County's dock man) and the suppliers as to Tri-Countys produce 
needs, and that he merely gave his opinion to Roger as to what 
produce should be rejected, that would be sufficient affiliation with 
respondent's business operations to constitute employment, as 
defined in the Act (see I(A), supra). _ 

In addition, Robert Ferwerda's admitted trucking activities tor 
respondent's business operations are sufficient, by themselves, to 
constitute "employment," as defined in the Act Part of respond- 
ent's produce was delivered by the suppliers to respondents place 
of business, but other produce was bought f.o.b. the suppliers dock 
making it respondent's responsibility to pick up the produce and 
deliver it to respondent's dock. About 20% to 35% of respondent s 
hauling was done by Robert Ferwerda, i.e., Bob ' T"^. 86 ^ 
under an arrangement with Arend Ferwerda (Tr 646-47). About 
10% to 75% of Bob's Transfer Service's trucking activities were for 
respondent (Tr. 100-01). Even though Bob's Transfer Service was 
an Independent contractor in these transactions, this contl " u ^ s ' 
daily affiliation with respondent's business operations constitutes 
"employment," as defined in the Act. 18 

For the foregoing reasons, it is quite clear that respondent con- 
tinued to "employ" Robert Ferwerda after he was notified that 
such employment without a bond could lead to the loss of respo, 
ent's license, and that such employment continued after the torn 
complaint was issued in this case-even up to the time of the hei 
ing in this proceeding! 

Ill 

Respondent contends that no sanction can be imposed in this 
case because the administrative officials delayed too ong m settmg 
the exact amount of the required bond and arbitrarily ( and capri 
ciously set the bond at too high a level This defense ^ , ar , afte; 
thought raised by respondent's present att orn ^ Res P onde ** 
original attorney filed an Answer and Affirmative Defenses on 



' - We need not decide here whether a iicensee that 

icC on an occasional basis would be regarded as v.olatrng the 

*.. It is enough to decide here thai j 

ice of a restricted individual is sufficient 

operations" to constitute "employment." 
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ment filed Novembe, 8 iqs h TV" a P rte >rh,g >ti 

as to the b nd 



the bd amount, 



bond unn ce rv Thpn >'" m nths (which uld 
IS, 1982, re^es fiXoX ^'r 16 ' ^^ 
intentions," but reaSn f ',^ . , 6 keep US advised 

-minded 'respon^t ^^ n May ' ^ i 1982 Zt Tf, ^ t 
reply to the April 15 l et Z A 5 that , l4 had not 

1982, that he wou d likp tn f Ferwerda re Ped on June 

the re 



as0hh ,, 

bond. Hence half of lT i V bond and was able to 
respondent's uncerta nl PS f 'T Peri d Can be attribute " * 
would be paid and dff ^ . Wh<rther the re P^ation award 
tions. In addon at n o y til a H 7 mg the De P^tment of its inter 
for a quicker dete'rminat reSP ndent ^ the Departme11 



, d . Ue dili * e settfag a bo< 

there to noth ng"n the 1,^^ ^^ is not the case ' sil 
Kons can be "In or if I o" gg f that the -""Ployment restric 

amount of the bond , th e e orfhetl " ^^ ^ Setti " g th 
that would constitute a Jod ifc ' S? " unreas ^le delay 
if a delay were a valid defe nset tlf d """I/ Jt dW ' and eve!1 
-e te period after SepS^S ,Zt 



, 

whether the $125 000 00 fnrK evidence in this proceeding 

y. caprLus an u 3" f ^ b0nd " is 

unre agency action" (Initial Deci- 
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=ion at 23). Although Arend Ferwerda seemed shocked at the esti- 
mated $100,000 bond figure, he did not complain at any time to any 
Department official or to any court as to the final bond determina- 



tion. 



. G 

No opinion is expressed in this decision as to whether the secre- 
tary's bond determination is judicially renewable if the issue is 
raised before a violation occurs. The Act states that the bond shall 
be "in form and amount satisfactory to the Secretary (7 U.b.U 
J499h(b. Assuming, without deciding, that arbitrary action could 
be set aside, the obvious remedy is to complain either to the admin- 
istrative officials or to the appropriate court-not to Wf 
=tatutory restrictions and continue to employ a restricted mdivid- 
jal without obtaining a bond. There is nothing in the Act to sup- 
port respondent's attorney's "afterthought" that respondent can 
violate the statutory restrictions and collaterally attack the bond 
determination by way of defense in a disciplinary proceeding. 

Respondent also complains that the factors considered in setting 
the amount of the bond are not published in the Federal Registei, 
but, here again, that issue is not a defense here. Even ^ ^at asue 
:ould appropriately be raised here, publication of the bond de termi- 
nation factors is not required. The factors considered m determin- 
ing a bond are not "substantive rules of general applicability 
adopted as authorized by law," or "statements of general policy or 
interpretations of general applicability formulated by the agency 
(5 U.S.C. 552(a)(l)(D)), and, therefore, they are not required to oe 
published in the Federal Register. _ 

Even if the bond determination factors were required to _be , puD- 
lished, respondent received actual notice in the Department s lettei 
of February 16, 1982, as to the significant factors that a . oona 
ered in determining a bond, and respondent 



of the Department's ^*^ 
nations at the hearing in this case <RX C and 
actual notice of the factors would preclude ^^hance n an, 
to comply with publication requirements. Giles Lowg ' 
Inc. v, VSDA, 565 F.2d 321 (1977), cert, denied, 436 US. 



IV, 
conduct in continuing to 



from Robert Ferwerda's affiliation with the 
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' 



dangerously 



a fiea t , 

ment" to thf A t 3 ' 1 1 m " ortan <- T he definition of "employ 

* ^^ e n to a layman. If Arend Fer 

ther t0 read the Act ' he could 



PACA , ' 

at.on wUh ^rf^- 1 " t0 Whether R bert Ferwerda's affili 
auon with respondent constituted "employment " "> 

A^srsrJ 16 r c n ion , in this case n the ^" d 

Act it wouT fJ y kn W that he was violati g 

" 



be 



rgo 
license should be 1 ? t of Woximately 2 years, respondent's 

only to respond! Tut tn Z " a " 6ffeCtive detereent not 

* other P^ential violators (see I(C>, 



n 

prior warn ng letter Wfl d ^ the lations were willfl.! or a 
U.S.C. 558fc: Sei "" S P ecifica y. the Act provides (5 



_ ; 9 It would have been better practice for f ho n . 

mtion of employment in the letter of P h De P artment t have quoted the dcfi- 
to know the law, or, if not to ^ n,, Q ? 7, 16 ' 1982 ' But Jt Js respondent's duly 

not, to ask questions of the administrative officials. 
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Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, the with- 
drawal, suspension, revocation, or annulment of a license 
is lawful only if, before the institution of agency proceed- 
ings therefor, the licensee has been given- 
CD notice by the agency in writing of the facts 
or conduct which may warrant the action; and 

(2) opportunity to demonstrate or achieve com- 
pliance with all lawful requirements. 

in the present case, respondent received a prior warning letter, 
with an opportunity to achieve compliance with all lawful require- 
ments. Hence it is not necessary to show that the violations were 

willful. 

But even if it were necessary to show that the violations were 
willful, respondent's violations were willful, within the meaning of 
that term in the Administrative Procedure Act. In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975). "Under PACA, an action is willful 
if a prohibited act is done intentionally, irrespective of evil intent, 
or done with careless disregard of statutory requirements." Ameri- 
can Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (5th 
Cir. 1980) (per curiam), cert, denied. 450 U.S. 997 (1981); accord 
Finer Foods Sales Co. v. Block, 708 F.2d 774, 778 (1983J. ao 

It should be noted in passing that the ALJ's cease and desist 
order is unlawful in two respects, First, there is no statutory au- 
thority in the Perishable Agricultural Commodities Act for the is- 
suance of a cease and desist order. Second, the statutory restriction 
as to the employment of a person against whom there w an unpaid 
reparation award is applicable only "within two years after the is- 
suance of the award (7 U.S.C. 499h(b)(3. Accordingly, the ALJ s 
order could not have been issued in this case, even if such a mild 
sanction were appropriate for the serious violations found here. 

V. 

Respondent seeks to reopen the hearing to take further evidence 
with respect to the meaning of "employment," and as to the deter- 
mination of respondent's bond. The meaning of employment is a 
matter of statutory interpretation-not evidence-and, as set tortn 

~-Th C definition of willful in TWA v. Tkurston^ 105 S. Ct. }* ** t| 
based on the legislative history of the Age Discriminate Employ* en _Act .which 
is quit, different from the legislative history of the term ml lul onto he Adnnms 
iralivo Procedure Act. Accordingly, the Court's holding in ^ hurs to a to t h e mean 
irg of "wilful" is not appropriate for use in our Departments diKiplmmy P^ceed 



ings. 
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above, the bond issue is not an appropriate issue in this discipli- 
nary proceeding. Hence the petition to reopen is denied. 
For the foregoing reasons, the following order should be issued- 

ORDER 

Respondent's license is revoked. 

The facts and circumstances as set forth herein shall be pub- 

lished. ' 

This order shall take effect on the 30th day after service ll.eroof 
on respondent, 

APPENDIX 

Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1550-71 (li)KJ. 

U.S.D.A, Sanction Policy 

[Excerpt omitted. Ed.] 



In re: TOP QUALITY FRUIT & PRODUCE DISTRIBUTORS, INC. PACA 
Docket No. 2-6910. Decided January 27, 1986. 

Failure to pay-Revocation of license. 

l h o e nl U n d f?,l ffiCe r af ?7 6d Administl ' ative Law Judge Weber's order W Mn re- 
Ike , ?; r 1UV f, r t0 P3y f r Pr duce - Res Pdent' S admitted fi.ih, to 

make payment constitute willful, flagrant and repeated violations of the Act. 

Andrew Stanlon, for complainant. 
Roberts, McLeaisli, for respondent. 
William J. Weber, Administrative Law Judge. 

Decision by Donald A, Campbell, Judicial Officer. 

DECISION AND ORDER 

d ^ ciplir ; ai 'y Proceeding under the Perishable A^icul- 

ct> 1930> as 



Judge William J ' Weber (AW) ntcd 
n Nove ber 8, 1985, revoking re- 
Pay 2 Sellers * 86 ' 847 ' 18 ^ 55 iol* 

une igth n ^ in interstate "wco from 

June iy4 through December 1984. 

Pe " 3hable Agricultural Commodities Act 

' and Au ^ lit 

Act," ! 
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On December 10, 1985, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment's cases subject to 5 U.S.C. 556 and 557 has been delegated 
rt CFR 2.35). 2 On December 31, 1985, the case was referred to the 
Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR 1.146(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

FINDINGS OK FACT 



L. Respondent, Top Quality Fruit & ^ d ^^^%^ 
a Texas corporation whose address is P.O. Box 6208, McAllen, 

TPVQS 

2. Pursuant to the licensing provisions of the PACA license 
number 831550 was issued to respondent on September Ib, liHM. 
This license has been renewed annually and was subject .to renewal 
on or before September 16, 1985. The Department has, to date, not 
received a renewal application from the respondent. 

3. The Secretary has jurisdiction in this proceeding. . 

4. As more fully set forth in complainant's Motion for Decision 
or, the Pleadings and Supporting Memorandum, during the period 
June 1984 through December 1984, respondent purchased fiomZU 
sellers and accepted, in interstate and foreign commerce, 55 lots ot 
perishable agricultural commodities, but failed tc > make : any pay- 
ment of the agreed purchase prices, which total *Bb t 4<.iB. 



CONCLUSIONS 



Respondent has admitted in its answer 
payment for the produce alleged in the complaint 
mitted failures to make payment ^** 
peated violations of 2(4) of the PACA (7 U' S ;^ 
G. Sales Co., Inc., 44 Agric. Dec. _ (Oct 9, 1986 , ,"^ 
Is attached as an appendix to this decision. Accordingly, the follow 

ing order is issued. 



2 The position of the Judicial Officer was ^ ^ ^ _ &> 

4, 1940 (7 U.S.C. 450c-450g> and Reorg amzat.on P ^^ paTtment)s ' present Judi- 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1JWJ. ine V ^ Depart- 

cia! Omcer was appointed in J-uary 1 7 having been m _ ^ ^^ 

ment's regulatory programs since 19f9} includmB , * f fch ior judicial OfTi- 
appellate litigation relating to appeals from the deciBions o ^the pr 
cer; and S years as administrator of the Packers and Stockyards Act 
gram). 
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ORDER 

Respondent's license is revoked. 

sponc!ent has committed repeated and 
499b(4)). the Penshable ^cultural Commodities Act (7 U.S.C 

et forth above should be published. 

j , effective on the 30th dav after ^Prui on 

respondent. * uei serv "ce on 



APPENDIX 

, .-At 
[Excerpt omitted. Ed.] 



SJH^J", C Z 44 A ^ c - Dec Wet. 9, 1985). 



PACA 

Srfa'flrrf &7w ra / n , for complainant. 
Respondent, prose. 

Decision by Dorothea A. Baker, Ad m ini s trati ve Lau, Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

s eedins und r the Perishable 

hereinafter referd ^'"^1^ ^ K"' 8 ' ' '" 

on September 26 1985 hv Z, 4 ? ' 1 " stltuted b y a complaint filed 

Division, Agricuitura' M f '"I DlreCt r ' FrUlt and Ve ^ etable 
""ntofAgS^lt^^?. 88 1061 United States De P art - 
. Period JuStS. Jt CS 1C 6 C mP '! int that dU1 ' ing ' he 
ceived, and accepted in in tL e ' respond / nt P^'chased, re- 
tots of fruits and I wl K ^ \ commerce, from S6 sellers, 160 

modities tt feledT a ir/ , being P6rishable a S ricult "" 

Purchas prices n th S P f y ?. ent Pr0mp ^ of the ^^ 

vni^s, in the total amount of $283 49Y 91 

plainSot beenTnt* TnT"" ^ r<5SP ndent which C - 
run, and up n'the Snrf th *"? ^ flUng an a ' 1SWer ha ^ 
Default Order, the fol owinf n com P laIn ^t for the issuance of a 

further investigafen r 7/ C1S ' n a " d rder is issued with t 
Ru g PU1 " SUant 4 Seetion U3 



n r 
Rules of PracCFR 13 g PU1 " SUant 4 Seetion U39 
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FINDINGS OF FACT 

1. Respondent, East Tennessee Produce, Inc., is a corporation, 
riwse address is 2221 Forest Avenue, Knoxville, Tennessee d791b. 

2 Pursuant to the licensing provisions of the Act, license number 
31G94 was issued to respondent on August 10, 1982. This license 
was renewed annually, but terminated on August 10, 1985, pursu- 
ant to Section 4(a) of the Act (7 U.S.C. 499d(a when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period June through December 1984, respondent pur- 
chased, received, and accepted in interstate commerce, from db sell- 
ers, 160 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $283,497.91. 

CONCLUSIONS 

Respondent's failure to make full payment promptly with respect 
to the 160 transactions set forth in Finding of Fact No. 3, above 
institutes willful, repeated and flagrant violations of Section i. or 
the Act (7 U.S.C. 499b), for which the Order below is issued. 



ORDER 



A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (( u ,ft.u 
499W, and the facts and circumstances set forth above, shall be 



order shall take effect on the Hth day after this Decision 

becomes final. . , a 11T1 j ov 

Pursuant to the Rules of Practice governing P* 11 "" f? 
the Act, this Decision will become final without urthe P oceed 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFE 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 
[The Decision and Order became final on January 31, 1986. M.J 
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In PACA Docket 



Eiic Paul, for complainant. 
Alan Ross, for respondent. 

Decision by Edward H, McGrail, Administrative Law Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a combined show cause and disciplinary proceeding 
.ougnt pursuant to the Drnvisinn n f fi, Q r>;,,u,.ui_ * . . ,, , 



provisions f the 

af 






Service II fH , ?f Di ion ' *PtoM me l Marketing 

6 



Service II fH , ' areng 

the S CB t 1 6 P Depart r nt f Agriculture. It la alleged in 

ributorTln, h W *T a " d C mplaint that Fonseca F ~* D^ 
he PMA (7 TT^i s Pdent", violated Section 2(4) of 

Novemte f 9 84 hv'f f 4 ' dm ' ing the Peri d Jul ^ 1984 th ^ h 
aJreJ nil ' by . felll "g to mak e full payment promptly of the 

modTte^tr/ 6 , ' ? ' tS f Perishable "tffculh.il com- 
rommel fint fl PU1 ' C n aSed and reC6ived in interstate and ^ten 
in Te tn fl ! "flT f perisha W agricultural commodities. 

ponded ,r Un f * 229 ' 661 -^ " was further alleged that re- 

llttinlLrfTvT^^ JanUary 81 - 1985 ' !"* to 
to pfv the 1 , CA ( I, U ' S ' C - 499d(a)) ' when Despondent failed 
be dfn Id 1 1 an " Ua i HcenSe fee; and that Despondent should 
April 15 log, t! S U /f PUI ' SUant * an aPPUcatton received 
Pioh b ted bv 'th' PArf n 38 6ngaged in practices of the cl "ter 
, > ^ Complainant duly withheld the issuance 

" " 4W) f the PACA 



day 

answer K ^ *t. 3 4 ' 1985 ' R-pondent filed an 
legations offS f ' f ' f Whl h U admitted the Jurisdlotional al- 
November 8 iq 8 r Paint ^ * he f " ing of a voluntar y P e " 
(ll U S C U01 ,,' P " 6Uant . t J Chapter U of the Bankruptcy Code 
Januarv 31 iqk ^j e T d that !tS Ucense had terminated on 
nTnt proltlv f , m ^' '" part ' the failure to mak e full pay- 
ment p.omptly allegation. Respondent affirmatively asserted that 
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3 actions did not constitute wilful, flagrant and/or repeated viola- 
rans of section 2(4) of the PACA, and that it was acting m con 
rmity with various provisions of the Bankruptcy Code with the 
Cement of the perishable agricultural produce sellers named m 
he complaint. Respondent requested that the oral hearing set foi 
lime 4, 1985, be continued to July 3, 1985. ,., iho 

A rescheduled oral hearing was held on July 2, 1985, befo.e the 
rndenlgned in Los Angeles, California. Complainant was repie- 
eated by Eric Paul, Esq., Office of the General Counse.Umted 
Sates Department of Agriculture, Washington, D,C WX. U-14UU. 
Respondent was represented by Alan Ross, Esq., Los Angeles, ball 
ornia 90012. Complainant presented two witness as and nu artub 
which were received into evidence. Respondent w 
wnplah.ant'8 witnesses but presented no testimony or e 
fee parties were provided opportunity to submit f^ u ' 
,nef S by August 23, 1985, however, only complainant took . 
:ag e of submitting such brief. Reference to co mplamants exh iite 
md to specific pages in the transcript will hereafter be by the 
srefix "Ex." and the prefix "Tr.", respectively. 

DISCUSSION AND CONCLUSIONS 

The evidence adduced at hearing showed that respondent failed 
to pay five produce firms $229,661.80 owed with "" 

of tropical fruits purchased in interstate or foreign 
does not appear that the financial condition of *P 
forth in its bankruptcy filings, is such as w.l pe "^ 
ment for these purchases at any time in the future and 
are now being conducted without a PACA license u .effect al 
though an application for a PACA license has been ffladl fs^e 
position of complainant that this case presents no "" ^ e ^ 
a^ormai disciplinary proceeding ^^^^Tt^ 
that has failed to pay for produce purchased and received _i 

state or foreign commerce and a -l VS ^ rtue of 
with respect to an applicant that is unfit to be "^j b the 
having engaged in conduct of a character that i P oh ^ed ^ 
PACA. The commencement of a Chapter 11 P roc ^? 

ruptoy does not excuse such ^^^^^L, in 
PACA as have been established, and the appropn 
accordance with sections 4 and 8 of the PACA (7 U.6 99 
499h) and the sanction policy of this De partmemV -t he -^ 
and publication of findings that ^eTSnte he PACA. 



an pucaon o ente he PA. 
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cefhoff H s re ca - " 

cense of the offender, whenever a valid license is in effect See In r, 

Bananas, Inc 42 Agric. Dec. 588, 590 (1983). In the present c.s", 
Ucense remains in effect to be revoked since tta^Sonh 
former license terminated on January 31 1985 '^'OMDnt 

No attempt had been made by respondent to renew this license 

o? a n n : qU r te / ee r ^^ ln C nnecti with <" 
mission of an application for the issuance of an entirely now H 

cense on November 29, 1984. Even assuming th,t fi i 
could have been handled as a P^^^^^^Z 

PACA S c'^T^ a reneWal Si " Ce Sec " " '"' >"'^ 
cm slrn d(3)) and section 46 ' 6 of the regulations (7 
CPR 46.6) require payment of the prescribed fee and rt tl 

was S ubmt f r a n $ ?' 0( !; reSpeCtiVely ' The co -" ' ' 
was not submitted until March 21, 1985, a date well bovoml the 

thirty ay statutory limit set for a late filing of the m"c ibrf 
annual license fee (7 U.S.C. 499d(a)) 

reswndtnrhf' """^ H3S S Ught P ublicati f a finding that 
Act's"! ' aS rf 6nga , ged '" repeated and fl ^'-t violations of .lie 
responsblv conn"", T *%."""* ^ m res P den t and on those 
und P e, ti y pAPA 'r W ^ res P ndent as revocation of n license 

/BC - 41 A ^ ri ^ Dec. 784, 7JH-49 
Agric ' Dec ' 



n f 

120 , ; t t0 make ful1 payment P""Py th raped lo 

^ S Cl6arly nstitute "P^ted "' 



grt vio a - f nsu "P^te " - 

grant violations of section 2 of the PACA (7 U.S C 8 41)01,) Thi) 



'"' 458 F ' 2d 188, 187 (Oth Cir. 

F ' 2d 110 ' 115 (2d CM < 



" 42 A S rf 

whiovda wer : also flagrant - <"> <*. 

Officer condudeH ^"fl 1 ^ $54 ' 45 ' 43 ' the Department's Judido 
amount invXt 1 1 mmbm ' f trans ^0"s and the | aw 

?od be tint hi 6 V ' ati0nS flagrant They wo ' 
spondentcon S t 1 ' 3 3S '" * he PreSent enso ' tho r 
months! w thout beL ma ^ T Pm ' ChaSeS Ver a periocl of CT f 
ohased ariier w A? B ""S, to make payment for P rod P 

1025, 1029 |thcir982T7 a:y " e cf" S a " ' /B6 V ' 5/M *' S<Jli 
F.2d 988, 9 4 (2d Cir W 1 T5 Sfei " 6e ' ff & S n ' 
transact ons in ttn f* *""* 419 U ' S ' 83 
made on ne r ou s da eff .r 0386 ^ f r 
9, 1984 throS vl^er 6 Tl84 W Mn t 
the complaint (Ex 9 Tr 3?! "^I as .* edul ed in paragraph of 
^. j, ir. dl). Each of these transactiona rc(lllired 
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ayment prior to respondent's filing for relief under Chapter 11 of 
:he Bankruptcy Code on November 8, 1984. 

Accordingly, respondent's plead defense that the five sellers 
-atned in paragraph 6 of the complaint had received substantial 
ayments since July 1984, and had consented to the payment of 
: urrent purchases first in accord with required Chapter 11 proce- 
jure would not have been relevant, even had respondent submitted 
ypporting evidence. Moreover, even if payments had not been due 
nor to the filing of the Chapter 11 petition, the violations would 
-ot have been either excused or mitigated. All excuses, including 
Bankruptcy, are routinely rejected in disciplinary proceedings in- 
giving payment violations since "the Act calls for payments not 
reuses." In re Meluin Beene Produce Co., 41 Agric. Dec, 242A <J4J, 
U42-44 (1982) affirmed Melvin Beene Produce Company v. Agricui- 
ural Marketing Service, 728 F.2d 347 (Gth Cir. 1984). 

It was alleged and denied that these violations were wilful. A vio- 
ation of the PACA is wilful if, irrespective of evil motive or erro- 
leous advice, a person intentionally does an act prohibited by the 
statute or a person carelessly disregards the requirement of the 
statute. Finer Foods Sales Co., Inc. v. Block (708 F.2d 774, 778 (D.C. 
3r, 1983); American Fruit Purveyors, Inc. v. United States, bdO XM 
J70, 374 (5th Cir. 1980) (per curiam), cert denied, 4oU U.>, wi 
11981); In re Henry S. Shatkin, 34 Agric. Dec. 296 975 ; In re G 



. 

A Sons, Inc., 32 Agric. Dec. 236, 263- W > 

nom., George Steinberg and Sons, Inc. v. Butz, 491 F.2d 988 (2d QrJ, 
ceri denied. 419 U.S. 830 (1974). Respondent's violations were clear- 
ly wilful. However, no finding to this effect need be made since 
there is no license to be revoked. See Fava & Company, Inc 4d 
Agric. Dec. _ (PACA Docket No. 2-6547, December 4, 1984) 
(Ruling on Certified Question); In re Bananas, Inc., 42 Agric. uec. 
588,594(1983). 1 , .. p . rA 

A finding that respondent is unfit to be licensed under the FAOA 
in that it has engaged in practices of a ^^/Z*^** 
PACA is required. Section 4(d) of the PACA (7 U.S C. 4M*d))P" 
vides, inter alia, that the Secretary may refuse to 1S sue , a hcense 
when, after hearing, the Secretary finds that ***^*^ 
to the date of the filing of the application engaged in ^J*f 
of the character prohibited by this Act . ." The repeated and 
flagrant failures of respondent to make full pa ymen P^^^ n 
stitute a practice expressly prohibited by section 2(4) d f the PACA 
(7 U.S.C. 499bC4)). /, re Pappa* Produce, *^*^fj^ 
(1977); In re Ludwig Casca, 34 Agric. Dec. 1917 (1975) As a dire 
consequence of respondent's engaging in ih prohibited practice 
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produce purchases in the total amount of $229,661 HO remain 
unpaid as of the date of hearing. '.ooi.nu itnmm 

It has been recognized by respondent that its status us n debtor 

T-T^ Ch f aP t ter H f the Bank Ptcy Code does itol 
ct the jurisdiction of the Secretary to enter the requested find- 

h 9 H n 1 ? r an S C ^ a ,r W liC6nSe (Res P nd ^t's Answer, para- 
hl ; i U<S>a ? 525X Moreov er, as Mr. James R. Fraziur, head 
ot the trade practice section of the PACA branch, Agricullun.1 
Marketing Service, explained in connection with the prcsunlalion 

LT! 10 V fT y SUp P 01 ' ting the entry of finding of rupeulcd 
and flagrant violations and denial of a license: 

It would make no difference to us whether the firm vriw in 
bankruptcy or not in bankruptcy. As a matter of fact for 
us not to take an action against a firm first because thov 
hied bankruptcy would be to discriminate against finnx 
which don t file bankruptcy . . . .(Tr. 20-21) 

The Department has consistently enforced the PACA in an ovon- 
mannei ' lnSUre that nl filiall r 



responsible pornon* 
en SWd in businesses subject to the Act even when, m 

7 re ?7 0n ^ nt 1S a debtor seekin S to ^organize in bunk- 
. in re Veg-Mv, Inc., PACA Docket No. 2-6612. 4d A K ric. 



Melvin 



U.Q. 



r o 

n, lit 2 ' ^ "o 4 (1982); J " re ^^ *** Ma, 0. 41 

7 , t: U76 " 82 (1982) a ff >d > F ' 2d - 78^ (Di:, Wr. 

,Zmck v. ^ eem a, 373 F.2d 110, 117 (2d Cir.). cert ,fe,,,YU S9 



as to the r ^ P ondent' 3 violation* us 

to e ea f f the PACA < 7 U ^' S 4B9htaM in .! 

Dond^t n 3 " effectlve dete "t to future similar violation l,y ,- 

violators ' In re Pappas Prod " <;a - "* im 



FINDINGS OF FACT 

is a California corporation whose solo officcm. 

u Diiarenolders are Jose Fonseca flnrmpn 
Javier PonsRfn ronseca, carmen 



3. Pur uant t t p espondent ' s A ^wer, paragraph 1). 

number 840644 w^T^ "T 8 ' f the PACA > 

"cense terminated nnT re s ? nd t "" January 31, IBM. This 

" a 



the PACA rvTTic ^^.* 1 ' '^ PUr8Uant to Section 4fo > of 



quired annual ^ ** 
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4. On November 8, 1984, respondent filed a petition seekin g relief 
:-uant to Chapter 11 of the Bankruptcy Co ? e <" ^^1 Dis - 
,;., in the United States Bankruptcy Court for the 

rit of California, Case No. LA 84 422325 (Respondent s Ans 

uragraph 1, Ex. 8). , ieqnance of 

5. On November 29, 1984, respondent applied foi -the iss 
iw license and enclosed a check in the amount of $10*.UU 

* r - 10). , , A 1QH5 after efforts 

6. This application was returned on March 4, la > , 

^*by telephone to obtain the proper license j^- fc ' wb . 
;aved fruitless. Respondent was advised that the inco 
dtted was being refunded and that it could reapply *>i 

Es. 4;Tr, 11-12). rPSO ondent that its 

7. On March 15, 1985, a notice was served or twon (EX _ 
license under the PACA had terminated on January <u, 

"^March 21, 1985, a Hcense application accompanied by the 
proper fee was received (Ex. 6; Tr. 13). rphimed for additional 

9. On April 1, 1985, this application was re rf surety 
information relevant to the determination ot me a u . 

bond that was posted because of the ^*W* (E , 7; 
tion of the application form with respect to the Dan* 

Tr - 13 ~ 14 )- , . a, .nnv of the Chapter 11 

10. A resubmitted application to which a ^W^ (Ex< g. Tr . 14). 
pedtion was attached was received on April , ^ ^^^ &p , 

11. The Notice to Show Cause why this Apru , ^^ on 
plication should not be denied was filed w* "* " b sectio n 4(d) 
May 15, 1985, within the thirty day period requued oy 
cfthePACAC7U.S.C.499d). wit hin the sixty days 

12. An oral hearing set for J un ^ 4 > Iao _ d ' p e 499d) was contm- 
required by section 4(d) of the PACA (7 U.&-U ^^ to early 

Hi to July 2, 1985, after respondent had warv 

raring by motion filed May 30, 1985. determ me wheth- 

13. An investigation was ordered ^^* t the PACA 7 
r the respondent was in violation ot sec. ^ prompt ly 
f.S.C. 499b) by reason of failures to make ' J ^ commo dities 
dth respect to purchases of perishable ^ ^ bank ruptcy 
fter It had been determined that 1 he r H ^^ to credl tors 
chedules listed debts in excess of ">" ' g ^ 16-19). 

hat were known to be produce compan es u* by ^ ^ 

14. Mr, Barry Flick, a marketing ^** * n May 2, 1985 
dalnant examined respondent's unid 
Tr, 27-28). 
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15. Respondent's Vice-President, Carmen Fonseca, provided Mr. 
JMick with five folders containing unpaid invoices received from the 
tive produce sellers named in paragraph 6 of complaint (Tr. 28-29) 

16. Mr. Flick excluded all unpaid invoices that pertained to per^ 
isnable agricultural commodities that could have been intrastate in 
origin, leaving invoices covering 120 lots of bananas, mangoes and 
pineapples-fruits subject to the PACA that are not grown com- 
mercially in California and, therefore, were of foreign origin {Tr. 

iJol). 

17. The 120 lots of perishable agricultural commodities scheduled 
in paragraph 6 of the complaint were received with invoices that 
appear in complainant's Exhibit 9, marked as to lot, Transaction 1- 
Transaction 120A. Although payments totalling $229,661,80 were 
due on these purchases prior to respondent's filing of it's Chapter 
11 petition on November 8, 1984, they remained unpaid as of the 
date of the investigation, May 2, 1985 (Tr. 31-32) 



ORDER 



1. Respondent, Fonseca Foods Distributors, Inc., has committed 
tlagrant and repeated violations of section 2 (4) of the PAGA (7 
U.S.C. 499b(4)). 

2. Respondent is unfit to be licensed under the PACA in that it 
has engaged m practices of the character prohibited by the PACA. 

d. Respondent's application for a license is denied. 

4. The facts and circumstances of such violations shall be pub- 
lished. r 

This Order shall take effect on the llth day after the Decision 

becomes final. 

Pursuant to the Rules of Practice, this Decision will become final 
without further proceedings 35 days after service hereof unless ap- 
pealed to the Secretary by a party to the proceeding within 30 days 

f the RuleS f Practice (7 



Copies hereof shall be served upon the parties. 

LTne Decision and Order became final on January 31, 198C.-EdJ 
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', re: MAX KAUFMAN, INC. PACA Docket No. 2-6929. Decided No- 
vember 29, 1985. 

trphen Lnparello, for complainant. 



Decision by Victor W. Palmer, Administrative Law Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 4Wa * >, 
hereinafter referred to as the Act, instituted by a complaint t led 
n August 12, 1985, by the Director, Fruit and Vege able Division, 
Agricultural Marketing Service, United States Depar tment of Agri- 
culture. It is alleged in the complaint that during the period Pebru- 
ary, 1984, through August, 1984, respondent purchased ^ accept- 
ed in interstate and foreign commerce, from 18 sellers, 66 lot, of 
fruit and vegetables, all being perishable agricultural 
but failed to make full payment promptly of the agreed 
prices, in the total amount of $403,790.52. 

A copy of the complaint was served upon 
24, 1985, which complaint has not been answered 
filing an answer having run, and upon the motion of the ~P J n 
ant for the issuance of a default order, the following Decis on and 
Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 CFR 



FINDINGS OF FACT 

1. Respondent, Max Kaufman, Inc., is a corporation whose ad- 
dress is 750 South Central Avenue, Los Ange leu, ' Call forma. 

2. Pursuant to the licensing ^^ 
681818 was issued to respondent ^^ 
renewed annually, but terminated April 19, 
failed to renew it. f 

3. As more fully set forth in paragraph 5 of 
during the period February, 1984, through August 
ent purchased and accepted in i^erstate and fore gn 
from 13 sellers, 66 lots of fruit and ^^.^ 
agricultural commodities, but failed to make ^J 

ly of the agreed purchase prices, in the total amount of 

CONCLUSIONS 

Hespondent.Miureto^ 
to the 66 transactions set forth in finding 01 ra 
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stitutes wilful, repeated and flagrant violations of section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 



ORDER 



A finding is made that respondent has committed wilful, flagrant 
and repeated violations of section 2 of the Act (7 U.S.C. 499b), and 
the facts and circumstances set forth above, shall be published* 

This order shall take effect on the llth day after this decision 
becomes final. 

Pursuant to the Rules of Practice governing proceedings under 
the Act, this decision will become final without further proceedings 
35 days after service hereof unless appealed to the Secretary by a 
party to the proceeding within 30 days after service as provided in 
sections 1.139 and 1.145 of the Rules of Practice (7 CFK 3 133 
1.145). 

Copies hereof shall be served upon parties. 

[The Decision and Order became final on February 4, 1!)8G. Ed.] 



In re: PERFECT POTATO PACKERS, INC. PACA Docket No. 2-6553. De- 
cided February 14, 1986. 

Revocation of license-False and misleading application for license, 

The Judicial Officer affirmed Administrative Law Judge Weber's decision revoking 
respondent's license because the application for the license was false and mislead- 
ing. Complainant need only prevail by a preponderance of the evidence, The AU, 
who saw and heard the witnesses testify, was in the best position to resolve eonHicts 
in testimony. The Judicial Officer may, when necessary, take official notice of a li- 
cense on file in the Department. The corporate veil may be pierced when one person 
is the beneficial owner of 100% of the stock of the corporation. A license which has 
been allowed to expire can, nonetheless, be revoked or suspended. 

Edward Silverstein, for complainant. 
Stephen P. McCarron, for respondent. 
William J. Weber, Administrative Law Judge. 

Decisions by Donald A, Campbell, Judicial Officer, 

DECISION AND ORDER 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segO, 1 

' See generally Campbell, "The Perishable Agricultural Commodities Act Regula- 
tory Program," in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1985 Supp.> h 
and Becker and Whitten, "Perishable Agricultural Commoditiea Act," in 10 ifnr], 
Agricultural Law, ch. 72 (1980). 
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, ,hich Administrative Law Judge 

, initial Decision and Order on ^on for the 

., revoking respondent's license because the appuca 

was false and misleading. Judicial Offi- 



. 

0, November 20, 1985, respondent ide the Depart, 

to deci 



,, to whom final administrative Authority to ec 

:rf S cases subject to B U.S.C. 5 6 and 55 '* ^^ ^ 

CFR 2.35).** On December 16, lyofc, uie L*B C 
:e Judicial Officer for decision. d the ini . 

Based upon a careful consideration ^ & .^^ as the final 
3! Decision and Order on Reconsideration 1S a f P h s)j except 
*bhm and Order in this case (with a few md chang ' ^ ^ 
* the effective date of the order e ^fo^ fo n w the 
ppeal. Additional conclusions by the Judicial ^ 
tU's conclusions. 

ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
DECISION AND ORDER ON RECONSIDERATION - ^ 



Phillip E. Weller ("Weller") operated a nu *^ Comnod- 

tta.> some in Canada. He held a P^hable Ag-cultu ^ ^ 

ities Act handler's license for a number of years ana 
larger dealers in potatoes. T^ihable Agricultural 

In January 1984, Waller ^^J^^ne^t. 
Commodities Act license to expire by his lauu ary decis ion 

Weller agreed to entry of an admimstratw ^ August 

in August 1984, finding that between October ' (for pota . 

1983. Weller had "failed to make full payment promp 

"Imposition of Judicial Officer was established | P""^^ ^f 18^ Reg' 
19^0(7 U.S.C. 405c-405g), and Reol ^^ a I ", ^e Department's present Judi- 
U (1953). reprinted in 5 U.S.C. app. at 1068 (1983- IM P with (he Depart - 

ci.1 Offtce was appointed in January 1971 havrng toe ni. ^ 1? 

^ regulatory programs since 1949 M^ 1 of the prior Judic.a. ^OfH- 

appellate litigation relating to s *^ ^Stockyards Act regulatory 

CE.; and 8 years aa administrator et a 



filed a motion to reconsider 

cuses on two points: first, what responde nt cha * ly excu ]patory comment 
^"-finding of fact #35, page 15-and secondly ^ ^^ ^^ owed money 
on the lack of criminal intent to cheat and deirau 
(decision and order, page 26), context in which they are 

Respondent isolates these two points from the clear 
imbedded, and misconstrues them. SUD p!emental material added in 

The basic decision remains the same exc apt for 3 u PP 
footnotes (page 1)," (page 15), and b tPJJ *^ . lresearc h" and heatmg. 
i These included trucking, potato dealing, solar 
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S893ftii QQ * * * ' ' ln ^he total 

Perisnabi; A, ' ^ 'IT^ a " d flagrant Violation] .'""of the 

19 pagt 2 and 3 C mm dities Act '' Complainant's Exhibit 

pJblenT^HlrT a " d finandal tatus faced serious cash flow 
piuDiems and threats of litigation by Mav 1983 Th r 

cuhuiaU^mm^? nding 3gainSt hlm Under the PeHshabing 
cuitmal Commodities reparation procedures for failure to promptly 

poratiin-Perf ay ^ ^^ UP n th ldea f forming a new cor ' 

st e orkhnwJ c m f P il 0yeeS u aS 1 th ] e incor P r ators, directors, officers and 
stockholders through which he could continue potato operations 
and msulate some funds from growing financial delinquendes 
was n fi?e P d P hvPf f0 f r p^ enshable Agricultural Commodities license 

Ployees of varim w!,i f^ In " in May 1983 ' iisti "^ em- 

P oyees of various Weller controlled entities as the directors, offi- 



o appeared to b 

awra.T" reaS n t0 '' aise SUSpidons or doubts 
approved and a license was issued 

thatT'wlTfLT, S6 f S 1 reV ke that license " 'he ground, 
tetelT in 2$ ent 'f btained through false d mWeadiiW 

USCTH "an"' WW T "^^ * ^ 8M f the PACA " 
46.4) ( B and Section 46 ' 4 of the Regulations (7 CFR 



Vi lation f the Act m Regulations 

f PlaCe N Vember 14 ' 15 ' 1984 i 

cs take f , WaS f ", ed April 5 1985 ' Much 

ported brief ?,,T, lamantS detaile<3 ' annotated record-sup- 

Ph pTaoan Mar', R' ^ te8 ? 1Ony f WitMSSes 
sincere aX;rthvJ' and Sal t0re Julian 
puted operati facts Ire 



reeide reliable ' praba * e , persua 

Whi n v Tr * !T SUPP rt f the Complaint allegations. 

POrtTe C fnpla'toalwT 6 f . the 6VidenCe is necessar y to SU P 
dence is dS3 \ g 8 ' u" many instances here . ^i- 
figure here Pli TST* ,%? ^ Perati nS of the centra! 
with BtflT^m rf to K-Wferf 'Weller"), were dominated by him 
regard for legal distinctions between his various enter- 
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prises and activities. Many of his businesses were administratively 
supported by a central corps of clerical personnel who were a semi- 
ial pool to be utilized for the various businesses as needed. This 
:osic concept is key to evaluating the evidence here, 

Respondent also argues, inter alia, that Complainant never es- 
ablished that respondent PPP held a PACA license. The evidence 
iere establishes a prima facie case that respondent PPP did hold a 
'ACA license at all material times here. Respondent, in fact, does 
Lot actually deny it was licensed, as alleged in the Complaint (it 
ieither admits nor denies that allegation based on its claimed lack 
f knowledge). 

Several witnesses testified concerning the license and much of 
Eieir testimony was premised on the existence of a license. If re- 
pondent had not been licensed at the time of the incidents de- 
;ribed in the testimony, then much of the evidence from both com- 
latnatit and respondent would be utterly without basis or founda- 
:on. AH of respondent's behavior, statements and position during 
le investigation is premised on the respondent holding a current, 
etive PACA license. 

There can be no question whatsoever on this record that respond- 
nt corporation held the PACA license that it applied for during 
le events covered by this record. 



1. Respondent is a Connecticut corporation whose mailing ad- 
ress is P. O. Box 408, East Windsor, Connecticut 06088, and whose 
usiness address is North Road, East Windsor, Connecticut 06088. * 

2. On May 19 1983, respondent submitted a completed applica- 
;on for license under the PACA in which Marc G. Benoit (herein- 
fter "Benoit") was reported as its president, director and 100% 
tockholder. The application also listed Francis Sedar (hereinafter 
Sedar") as the respondent's vice president and secretary, and 
harles Frascona (hereinafter "Frascona") as its treasurer. This ap- 
Hcatlon was signed by Benoit, Sedar, and Frascona, each of whom 
srtiried that the information contained therein was true. 2 

3. Based on the information provided in respondent's application 
.r license under the PACA and pursuant to the licensing provi- 
ions of the PACA, license no. 831032 was routinely issued to re- 



1 Complaint If!) 1 and 2; Answer fl 2. ,,,..,- 

* Complaint fl 3; Answer j| 3; Hearing Transcript pages 11-12; Complainants Ex- 

ibit No. 1. 
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spondent on May 26 1983 and was next subject to renewal on or 

before May 26 1984. 3 

4. Although respondent's PACA license application reflected that 
Benoit was its president and a director, that Sedar was its vice 
president and secretary, and that Frascona was its treasurer, no or- 
gamzational meetings were ever held, and no directors or officers 
were ever elected, 4 

5. From at least January 29 1973 through January 29 1984, one 
Phillip R. Weller, who sometimes traded as Richard Weller, wns a 
potato dealer licensed under the PACA. During May 198H, Weller 
told Benoit, who was one of his employees, that he wished 'to stnrt 
a new company because of problems which his (Waller's) then exist- 
ing business entities were having. This new entity, find en I led 

Windsor Potato Company, Inc.," eventually became tlio respond- 
ent corporation, Perfect Potato Packers, Inc. 5 

6. The paperwork creating the respondent corporation wns pre- 
pared by Philip E. Tatoian, Jr., Esq., an attorney who, at [cost 
during the period January 1 1983 through December 31 19H3. rep- 
resented Weller. Mr. Tatoian performed the legal wrvicca at 
Weller s request. As noted above, Weller was in the buiuncsa of 
buying and selling potatoes. During 1982 and 1983, Weller found 
himself suffering from a cash shortage, and was being pi-came! b> 
his creditors for payment. In order to prevent his creditors' actions 
from impeding his business operations, Weller formed respondent, 
and caused respondent to secure a PACA license, to allow him to 
continue to conduct his potato business. Respondent merely WUN an 
extension of Weller's previous business activities, and ho wns in 
sole control of its operations. Neither Benoit nor Sedar KOVC Mr. 
latoum directions with regard to forming the new corporation, mid 
had no say m its formation. 6 

7. Benoit was never asked by Weller or anyone else to have n fi- 
nancial interest in the new company, and never contributed capital 
towards it. Moreover, although respondent's license application re- 
flected that Benoit owned 100% of the corporation's stock, no atock 
was ever issued to him, nor to anyone else. However, Weller owned 



hibits NoBiand 

a L 



pages 9 - 



' 140; ComplBinnnfH K.bibif, 



.np PageS 12 - 13 ' 27 ' 4 - 41 ' 61-62, d MO-L17, 

, and 335-339; Complainant's Exhibits Nos. 2, 4, 8, 13, If, and 17. 
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a beneficial interest in 100% of the corporate stock, and at all 
times controlled the entities' business affairs. 7 

g. During at least the period January 1971 through August 1983, 
Benoit was employed by Weller directly or indirectly through a 
rampany owned by Weller. He was employed as a truckdriver, a 
potato salesman, and also helped operate Weller's trucking busi- 
ness. 8 

9. Benoit was chosen to be "president" of respondent by Weller 

and Frascona. 

10. During the period 1979 to the date of the hearing, Frascona 
ras continually employed by Weller, or by a company which 
\Veller controlled. Frascona also assisted Weller in operating com- 
panies in which he (Frascona) was not employed. In all instances 
he served Weller's interests. 10 

11. Although Frascona was its treasurer, he received no remu- 
neration, in any form, from Perfect Potato Packers. During the 
time he worked on matters on behalf of PPP f he was on Weller's 
payroll. * 1 

12. Frascona owned no stock in Perfect Potato Packers. 12 

13. Frascona invested no capital into Perfect Potato Packers. 13 

14. During the period 1964 through the present, Sedar was em- 
ployed by one of the Weller companies. At various times he worked 
for Dick Weller, Inc., Nurserymen's and Farmer's Shipping Asso^ 
ciation, and/or Action Brokerage. 14 

15. Although he was listed on the application for its PACA li- 
cense as the vice president and secretary of Perfect Potato Packers, 
Sedar was not aware that he held such offices; he waa never paid 
by or performed any significant services for PPP. 16 

16. Perfect Potato Packers used space in a building owned by 
Weller as its place of business. No lease agreement was ever 
signed, nor was any payment ever made for this use. r 



10 



7 Complaint fl 9; Answer || 9; Hearing Transcript pages 9-18, 27, 40-41, 51-52, and 

119-120, 130, 138-140 and 337-339; Complainant's Exhibits Nos. 1, 2, 4, 13 and 17. 

* Hearing Transcript page 134-135, 150-152; Complainant's Exhibits Nos. 2 and 4. 

9 Hearing Transcript pages 27, 40-41, 51-52, and 149-150; Complainant's Exhibits 
Nos. <1 and 13. 

Hearing Transcript pages 184-185, 205-207. 

11 Hearing Transcript pages 196, and 204-207; Complainant's Exhibit No. 1. 

12 Hearing Transcript page 196. 

13 Hearing Transcript page 195. 

l * Hearing Transcript pages 328-831, For a partial listing of the entities through 
which Weller operated see Finding of Fact No, 26, below. 

1S Hearing Transcript pages 11-12, and 332; Complainant's Exhibit No. 1. 

10 Hearing Transcript pages 146, 193. 
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17. In order to repack potatoes, Perfect Potato Packers used 
equipment owned by Weller, but no lease agreement was signed 
nor was any payment made to Weller for the use of this equip- 
ment. Moreover, the persons who operated the machinery were 
Weller employees. 17 

18. Perfect Potato Packers had no telephone of its own, but used 
Weller s telephones. No payment was made for this use. 18 

19 Weller's office was located in the same room as respondent's 
m Weller's building. 19 

20. Weller maintained one clerical staff, operating under the 
name Nurserymen's and Farmer's Shipping Association, in order to 
provide the clerical requirements for his various entities (including 
Perlect Potato Packers) through which he operated, such as pay- 
roll, insurance, etc. Thus, respondent's "employees" were paid for 
their work by Nurserymen's and Farmer's Shipping Association, 20 

21. Perfect Potato Packers did not have its own payroll. 21 

22. At Weller's direction, Perfect Potato Packers paid Welier for 
the potatoes by bank cashier's check payable to Weller. 22 

23. Payment by cashier's check was done to allow Weller to "se- 
lectively pay obligations and favor his solar heating businesses." 

24. Weller had opened two solar heating companies; Northeast 
bolar Resources (also operated out of Weller's office facilities on 
bnoham Road, East Windsor, Connecticut) and New York Solar Re- 
sources. 24 

25. Creditors of Weller were sometimes paid directly by Perfect 
rotate Packers through the use of its corporate checks. 35 

26. The Weller potato operation included at least the following 
companies m addition to Perfect Potato Packers: Weller Interna- 
tional (sole stockholder was Weller's wife, Patricia); Weller Pota- 
toes, ly^, Inc. (stockholders were Benoit and Seder); Nurserymen's 
and farmers Shipping Association (a nonstock corporation whose 
directors were Weller, R. S. Vanderbourn, and Russell KeUum); 
Weller Farms, Inc. (Weller is sole stockholder); Dick Weller, Inc. 



\l J5 ear i n g ^ranscript pages 146, 166-166, 190-191, 194-195, and 298-299. 
Hearing Transcript pages 146-147, 221-222, and 299 
Hearing Transcript pages 148-149 



21 Hearing Transcript page 189. 

dlf a S TranSCript pages 36 - 51 ' 207 -210; Complainant's Exhibits Nos. 7, 10, 11 

23 Hearing Transcript pages 209-210. 

" Hearing Transcript pages 272-274, 295 and 337-339; Complainant's Exhibit No. 

25 Hearing Transcript pages 264-272, 299-300, and 311. 
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feller is sole stockholder); Brokerage Services Inc. (Weller is sole 
.^holder); Weller Potatoes (Canada) Ltd. feller is sole stock- 
jlder); Idaho Company (Weller is sole stockholder); Weller Impo - 
Ixport Ltd. (stockholders are Thomas Hand and Francis DiPietro), 
lick Weller (Ontario) Ltd. (David Black is sole atockho derj. 
7. All but the Canadian companies were physically located lin 
he facility owned by Weller at Shoham Road m East Wmcisoi, 

'onnecticut "^ 

28. As cash flow or other circumstances required, money was 
humed back and forth among the several busmesses, "edits to 
ne company assigned to another, or debts of one company dnectly 
aid by another. 28 , nap -, - 

29. Perfect Potato Packers paid Weller for the potatoes it pur 

hased from him. 29 _ . f j avnvno -nio- 

30. Weller gave a creditor of Perfect Potato Packers (Je orne Bis 
ributors) a personal note to cover the corporation s indebtedness ot 

,7G,347.75. 30 , , , ,, nf p B1 .f P rf 

31. Northeast Solar Resources paid a deb on behalf of Perfee 
'ofato Packers in the amount of $5,300.00. When the a u 
epaid to Northeast Solar Resources, it was repaid m the amoun 
,f $10,000.00. Respondent's books reflect that $W0 00 1 ^^Q was 
o the debt owed Northeast Solar Resources, and $4,700.00 was 
:tedited to its Weller account. 31 Q 1(W n m his 

32. Weller was issued a PACA license on January 1J x n 
license terminated on January 29 1984, when Welter failed to 
renew it in accordance with the requirements of sect on * W ot^ 
PACA (7 USC 499d(a. By a Consent Dec sion ^^W^ 
lln re Phillip R. Weller d/b/a Richard We lie,, P^#2 6604, a 
Snding was made that Weller Committed w,llfunagrant ana 

peated violations of the PACA by fe^"*^^ 5 
1981 through August 1988, to make full payment promptly to 

sellers of the agreed purchase P/ Q ^' % b * a " ^ * u hL d, re- 
total amount of $823,611.38 for 387 lots of ^^T 
ceived, and accepted in interstate ^ ^^ und er the 

33. On May 19 1983, three reparation P 1 T 
PACA, including one for $275,000, were pending against 

Transcript p ge 3 180, 199-203, 29S-295, and 333-339. 



ranscrp p , 

?Iearing Transcript pages 296-297. 

Hearing Transcript pages 300, S 15 ^ 19 - plainant 's Exhibit No. 17. 

- Hearing Transcript pages 322 and 337-ddJ, Lamp 
30 Hearing Transcript pages 312-313. 

"i Hearing Transcript pages 314-317. .,..- Exhibit No. 19- 

" HaarinJ Transcript pages 353-354; Comp ^^ 8 ffi p lailian t', Exhibit No. 
Complaint H 11; Hearing Transcript pages rf&i . 
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34. Respondent corporation's PACA license would not have been 
issued had complainant known or suspected Weller's control of re- 
spondent s business affairs, funds and personnel. 34 

?. 5 ' ^ e * tatements b y Ben it, Sedar, and Frascona on respond- 
ents PACA license application concerning their ownership and 
control of respondent corporation were false and misleading in the 
sense that they concealed Weller's dominating control of all aspects 
ol the various businesses, including PPP, Inc. 35 

36. The acts of Benoit, Sedar, and Frascona in making false and 
misleading statements on respondent's application for a PACA li- 
cense, and Weller's act of soliciting such false and misleading state- 
SS K^nn WlHful violations of sections 3 and 8(c) of the PACA (7 
Use 499c and 499h(c)) and section 46.4 of the Regulations (7 CFR 
<4b4 



Complaint fl 12; Hearing Transcript pages 352-356; Complainant's Exhibit No. 



IfiQ ii 31 H f 0ring Trailscri P t I )a ges 9-18, 27, 40-41, 51-52, 133-150. 165- 

109, and 176-177; Complainant's Exhibits Nos. 2, 4, 8, 13, 16, and 17. 



. T UOn f r reconfli ^ation. inaccurately characterizes this 
s. S / r the dedsi n against Despondent . . ." Page 1, respond- 

ts motion for reconsideration [of the decision and order] filed September L6 10B5. 

that the individuals ^re all aware of the serious financial 
h , 1 " 1 hlS Vari US bu8inesses ' These fi * al <"fcW 

d e so We uef a l, ? 61 r liCCnSe " a Pei ' ishable Agricultund Commodity han- 

concern^ ! , T hlS ^ t0 '^ Bnd agreed t0 en ^ of a co " se t **\rt* 
ooncermng failure to promptly pay over $800,000 for potatoes he purchased 



| i r te Precise ' y Pn a, 

to hold a PACA license and continue Weller's extensive potato business, 



r ( , C nceal Weller ' s C011tro1 d Participation is 

of the spirit of the law and regulations. 



r aS f rmed f r the pur P se of wading federal 

over licensee and those "responsibly connected" with licensee,. 



. with a different 

, 1 J pi UJllUlUJtii i^nin.i; JTJWUKO ZCflfflt tSUtJtlZ 

et al v USDA, 721 P2d 1125, 1131 (CA 7 1983). See also 3,28 in 1 
Itural Law, Ch. 3 (1981 and August 1984 Supp ) / i 
inc. Dec. 1604, 1605, 1607, 1609, 1610-1615, 1617 (1976). 
nere, respondent corporation PprfW-f Pnfni-n DI 
bits and Dienw nf U n n f{.. u. 1 " lMt ^^ f Mke f S WQS 

to enable him to 



Weller attempted 



PERFECT POTATO PACKERS, INC. 347 

Volume 45 Number 1 

This action, brought pursuant to section 8(c) of the PACA (7 USC 
4 9h<c, seeks revocation of respondent's PACA license because 
* license was obtained through the use of false and misleading 
-at emeil ts in its application. The PACA was enacted to regulate 
n * control the handling of fresh fruits and vegetables. 71 Cong. 
:E *. S-2163 (May 29 1929). Its passage was occasioned by the severe 
^s that shippers and growers were suffering due to unfair prac- 
: <fes on the part of commission merchants, dealers, and brokers. 
'H. Rep. 1041, 71 Cong., 2d Sess, (1930). Its primary purpose was 
3 Provide a practical remedy to small farmers and growers who 
*r e vulnerable to the sharp practices of financially irresponsible 
nd unscrupulous brokers in perishable agricultural commodites. 
'Mdtey v. Guerin, 443 F2d 584 (6th Cir. 1971); O'Day v. George Ara- 
bian Farms, Inc., 536 F2d 856 (9th Cir. 1976). "Accordingly, cer- 
Mn conduct by commission merchants, dealers, or brokers Iwasj 
eolared to be unlawful. 7 USC 499b." Id. at 858. Enforcement is 
Actuated through a system of licensing with penalties for viola- 
:on s . H.R. 1041, 71st Cong., 2d Sess. (1930) 3. See, also George 
'tzinberg & Son, Inc. v. Butz, 491 F2d 988 (2nd Cir.), cert denied, 
19 US 830 (1974). ,. 

As noted above, the instant case is brought pursuant to section 
(0 of the PACA, 7 USC 499h(c). Since there have been few cases 
rought pursuant to that section of the Act, it is one which .* i virtu- 
Uy unique in the annals of the Department Section 8(c) ol the Act 
irohibits an applicant from obtaining a PACA lic nse thr g , r 
ise of a false or misleading statement in the application theretor 
.r through a misrepresentation, concealment, or wthhoJding or 
acts respecting any violation of the PACA by any officer, agent or 
imployee of the applicant. Licenses obtained in violation of this 
Jion may be revoked. At first passage, the PACA did i not n ud 
iuch a prohibition. The purpose of amending the PACA * m 
t was to close a loophole in the original legislation w me s 
lave allowed a violator of the Act to obtain a license tnro g 
and of subterfuge. H. Rep. No. 489, 73d Cong., 2d Sess (1934 - 

A review of the reported decisions in cases brought nurmu 
he PACA discloses that only two decisions on the 
>een entered in cases brought pursuant to section a 
Irst case, United Fruit Distributors, Inc., 24 Agric. J c 
te applicant falsely named a person who was nrt - th e corporaa 
.resident, treasurer and holder of 50% of its stock. In view of 



"""' See, also Latin-American Frt. and Shipping 
e brought pursuant to 8(c) in which the respondent 
default judgment was entered. 
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false and misleading statements on the application, and in view of 
the testimony that, had the Department been informed of the iden- 
tity of the person who truly was the corporation's president, treas- 
urer and 50% stockholder that a bond pursuant to section 4(e) of 
the PACA (7 USC 499d(e)), would have been required of the appli- 
cant before the corporation's license would have been issued, the 
corporation's license was revoked. In the second case, Clara De- 
Vault, 25 Agric. Dec. 1389 (1966), the respondent, an individual, 
used a new name in applying for a PACA license without disclosing 
that she had been formerly licensed under a different name. In 
view of the fact that the new license which was issued to her would 
not have been issued without the posting of a surety bond had she 
disclosed in answer to the questions on the application that she 
had been previously licensed under another name, her new license 
was revoked. 

It is alleged by the complainant that in applying for its license 
under the PACA, Perfect Potato Packers failed to disclose Weller's 
dominating control of and interest in all aspects of respondent's af- 
fairs. Had Weller's control and direction of respondent's affairs 
been revealed to the Department at the time that the corporation 
applied for its license, the license would not have been issued. 
Thus, under the two cases discussed above, Perfect Potato Packers' 
license should be revoked. The issues raised are discussed below. 

A. Perfect Potato Packers, Inc., was merely an alter ego of Welter. 

The evidence is clear that Weller was a potato dealer who had 
been licensed under the Act for a number of years. It is also clear 
that Weller's potato business was conducted through a bevy of cor- 
porate entities, and that, in the 1982-1983 time period, his busi- 
nesses were having financial difficulties. In order to enable him to 
continue to function in the industry, Weller established Perfect 
Potato Packers as an alter ego through which he could sell pota- 
toes to other dealers in the industry and conceal the proceeds from 
his creditors. 37 In addition, the establishment of PPP also enabled 
Weller to avoid problems with transportation companies arising 
out ot his potato operation. 38 

The evidence clearly establishes that, in applying for its PACA 
license, Perfect Potato Packers did not indicate that Weller had 
any involvement in the corporation. Rather, three other individ-. 



ar investi e ator tea tifie<* that Weller's bookkeeper, Mr. Stanley 

becau e Mr W ,^ er ] h / 1 : res P ndent Puhawd "all [the] potatoes from Mr. Weller 
because Mr. Welter didn't want his receivables attached." Hearing Transcript page 

38 Hearing Transcript pages 174-177. 
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& (Benoit, Frascona and Sedar) were listed a 
*ted with it. These three individuals were employee i oi 
Ifcey were operating pursuant to his directi on ^ 
in. Further, the record clearly establishes that P ^ 

*kers was incorporated as a result of contact, which Well BT^ 
Sr. Salvatore Julian (a Weller employee) had Witl V mnp ' 
:ian, Jr., Esq., who was the attorney who prepared the 
;r which the corporation was formed. 
At no time was the corporate respondent ever opw a 
tfly of Weller's potato business. It operated fiom his 
-deed it shared his offices; none of its employees 01 as 
;ver independent of Weller; it used his tel ph0 "^ 
teller's business entities controlled all of the c eiic rwiu=10l 

Sag its payroll) involved in the operation ot fe iv BCT ^ ^ ^^ 

All of the documentary evidence submitted ""^ submitted 

:ase supports the above assertions. None 01 me BV ^^^ ^^ 
ai behalf of the respondent supports the asser " . of Perfect 
Prascona that Weller was not involved in the opeia 
Potato Packers. the bas i s O f the 

The only conclusion which can be r ^ h ^ p t a to Packers 
record adduced in this proceeding is that r e it 

.as merely an extension of Weller's potato enterprise. 1^^ ^ 
ft -as the alter ego through which he hoped to be awe 

while he personally was under attack by his su] 



a n. r esp on dent ' s PACA Ucense 
statement m that Benoit and not Welter was 
owner of 100% of the corporation s stock 
The _ of the PACA 



charged is that it obtained its PAC icense s 
false and misleading statements on its appUcat ^ 

The application listed Marc G. Benoit as president 
100% stockholder. 39 . Throughout this 

In fact, no stock had been issued to any me_ ^^ ^^ 

time, the corporate records were J^PP^'ian^s office. No one 
^ 



" The evidence here establishes that _ ^ ^^ ^ 
stock rested in Weller. Wenerrecogn ^ ^ 

petition to the United States Bankruptcy ^ 

Connecticut, certifying under penalty of perju y 

39 Complainant's Exhibit 1. 
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ness as Richard Weller, Richard Weller Potatoes and Perfect 
Potato Packers. 40 



In testimony here, Weller denied owning Respondent's 
However, m the bankruptcy proceeding, Weller certified 
penalty of perjury that he was owner of 100% of the ouUUimdin* 
stock of Perfect Potato Packers, Inc., a corporation which ho told 
the court was originally activated to handle Richard \Mlcr 
Potato. 41 

In addition, in a sworn statement given to Complainant'* investi- 
gator, Weller said that- 

Perfect Potato Packers, Inc. was in reality only an exten- 
sion of the Richard Weller operation and was WK lcr mv 
sole control, functioning at my direction and upon my in- 
structions. 

Although in applying for a license under the Poritthahlu 
Agricultural Commodities Act, it was shown that Marc 
Benoit held 100% of the stock, in reality no stock WH 
issued to any individual, no organizational meeting was 
held and no officers or directors were ever elected " u (em- 
phasis added) 



The record establishes beyond doubt that Benoit was not a 
nolder of Respondent and that Weller held the primary benc 
interest in respondent's stock, activities, and existence, 

Respondent's application for a PACA license was false in linlintf 
Benoit as 100% stockholder. 

Further, respondent's application for a PACA license was mis- 
leading m that it failed to disclose in any way the dominating nnd 
controlling interest of Weller. Weller, without question, wiu (lie 
primary beneficiary of Respondent's existence and affairs, uul 
dominated its every move. 

At the time respondent submitted its application for a PACA 3i- 
cense there were three open reparation complainla pending 
against Waller." Just one of these would have boon mini- 
Weller s alleged failure to pay for $275,000.00 worth of poUilocft. 

Ihe evidence establishes that had Complainant's lieenaiiuf au- 
thorities been aware of Weller's relationship to Perfect Potato 
racKers, inc., an investigation would have been conducted into (his 

40 Complainant's Exhibits 16 and 17 



18 21n- ,- 2 - Question F ^ should be Qtlo n t], ptw 7, line, 

18-iil, Complainant's Exhibit 17. 

4a Complainant's Exhibit 13, page 1. 
43 Hearing Transcript pages 353-354. 
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plication. Had Weller's dominating control and interest in the 
Indent corporation been known, the license application would 



ire been carefully examined and checked, 

The evidence establishes that had the full 

awn to complainant's licensing authorities, no license 

ive been issued to Respondent corporation. 

Respondent's application for a license contained fa Be and mis 
,ding statements which concealed Weller's dommaUo .and con 
,1 of respondent's affairs. No license clearly would have been 
aied to respondent had complainant known the iacts, 

In deference to separate and independent P<*^ * 
^ine who are persons "responsibly connected with a r* 
usee, this decision is narrowly based on the false ana 
:atements made in the license application. 

There appears to be no need here to now decide whel r the cor 
orate entity ought to be disregarded or whether it evei propeiiy 

egan to do business. , decisive of 

Further, for the same reasons, it is not intended to -D 

ny issue concerning the validity or <P^ * "K the re- 
ectora, officers or stockholders status or relationship to me 

pondent corporation. r cation as filed, 

H is sufficient here to determine that the app ' lc ^ isleading 
alsely listed Marc Benoit as 100% st ckn . ol .^ 1 ^ - the Corp0 rate 
ti the sense that it concealed the role of Weller in the corp 

affairs. , ntfcrpst that anyone 

Further, nothing in this decision should s ugg ^ ^^ fc ^ 
:iere was a man of evil heart deliberately setting 
Mraud." Serious business difficulties existed for Welier 
threatened the continued viability of the businesses. 

"4(b)ofthe Act C7 USC 499d(b)); 7 CFR 47.47. ^ ^ cheat flnd de . 

* Respondent, on motion to reconsider, notes this IE from jumping to 

fraud." This was perhaps a too generous effort to prey j ^^ evidence _ Per . 
conclusions that a criminal-style conspiracy was em miy to a casua t reader, 
haps it was, but this decision should not imply tn v im pii ca tion should not 

The effort to exonerate the individuals from t hu i lypj^ ^ degperate effort " 
be read out of context wherein the behavior here . ^^ impossib]e| for people 

intended to have the effect of making it more a - . 
to collect mone^ owed by Weller or his various businesses^ ^ ^^^ ^ ^.^ rf 

. Respondent contends that in the ^^^V^ded) 
"false and misleading statements is possible, temp ^ misleading state- 

The statute permits any license .obtained ^throug ? ugc ^^^ em . 

ment in the application ..." to be revoked. 8(0 
phasis added. __ more than establishes the ap- 



It is respectfully submitted that ^^.npiainant agency 
plication as literally "false" and misleading 
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As a desperate effort to buy time and more operating room, the 
actions here were taken on a step-by-step basis. Filing the false ap- 
plication for a PACA license was one of those steps. It seems clear 

?i !;?? 8nd ea h individual Participated in this matter 
with the idea that personal and business successes would follow, 
leading ultimately to full payment of all obligations. However, \[' 
censees under the Perishable Agricultural Commodities Act are not 
allowed to engage in such practices. 



* 3 and 8(c) of the p ACA (7 USG 

499c and 499h(c)) and 46.4 of the regulations (7 CFR 46 4) 

The only appropriate sanction under the binding precedents is 
revocation of the license. 

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 

Respondent contends on appeal that the ALJ's key findings are 

Ii S T? rt ? d by the record ' but the *ord abundantly 
the ALJ's findings and conclusions. In fact, the proof here 

Preponderance of the evidence, which is all that 



In addition, the AU, who saw and heard the witnesses testify, 
was m the best position to resolve the conflicts in testimony, and 
the conflicts between the testimony of certain witnesses, including 
wellei, and their prior contrary statements made under oath or 

^ T7 For example> in Fairbank v - H U*> ^ F-M 

b4, ^68 (9th Cir.), cer t. denied, 400 U.S. 943 (1970), the court, in af- 
firming a decision by USDA's Judicial Officer, stated; 

When the trier of the facts, as here, expresses a doubt 
on the validity of oral testimony, the reviewing authority 
should not substitute its own judgment for that of the Ex- 
aminer unless his findings are hopelessly incredible or 
flatly contradict either a "law of nature" or undisputed 
documentary evidence. National Labor Relations Board v, 



3?5 ' 387 - 92 (19a3): stead " ian 

aff'd 71 170 ,r n > Agric. Dec. 1934, 1941 n.5 

Sec 133 In " Gold Bell ' I&S J ^ ^* /, 37 

770 (3d ^ 



(9th Cil ^' * *M 400 U.S. 943 
i 10 

Co " 3G 
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Dinion Coil Co, 201 F.2d 484, 490 (2d Gr 1952); see also 
United States v. Oregon Medical Society, 343 U.S. 326, dd*, 
72 S.Ct. 690, 96 L.Ed. 978 (1952). 

fondant urges that there is no proof that a license .was .sued 
.respondent, or that the license number l ^*to * 
:* AU. However, there is adequate evidence ^ * ; 

.* the ALJ's finding of fact as to the ^^^^^ 
Arly in the absence of any evidence to ^J^gilGATION 
.duo. in note 3, supra}. For example, ^P^"* 8 .? ^ per righ t- 
m LICENSE filed May 16, 1983, has _* .block on to uffl^ J ^ 
and corner of the first page stating FOK ^* r in fer 

flch the figure 831032 is stamped, ^^ rf the Hcense 
at the stamped number 8310<W is e fi 1984 is the a n- 
rad to respondent, and that the date ^^^ 
^versary date on which the license was subject to g ne 

The ALJ properly held .^V^bHi^^ < Initial DeCi ' 
.fcether the corporate entity should be dlsr f arae the issu e 
to at 25). But if such a determination were - fay ^ 
,ould not be decided under Connecticut law, as co ^^ ^ 
indent (Appeal Petition at 12) but, .'*** j owner 

Under Federal law, the fact that Weller was the D ^ 

rf 100% of the stock of respondent would be enougn 
icetrine of piercing the corporate veil. defraud, but 

Respondent argues that there wa %^ D ^ denfc ' s license may be 
intent to defraud is not at issue here. Responaen 
_ , PACA ]; no. 831032 issued 

' Complainant has belatedly attached a copy of ' FAW, ^ 1BMi to its re 

Perfect Potato Packers Inc., with an an^J^Sif , t were not for the fact 
*> to respondent's appeal filed December 16.^ ALJ|S finding as to the 
Lt the record contains sufficient evidence to -support ^ ^ ^^ c U fied 

nce of the license, I would have complainant Wa a JJ take offlcial no 'ce of 
h the custodian thereof with the Heanng C erk, and U cpR 1 1450.J. (Jh 

lie license, pursuant to the Departments ru le of prac . ^ flf ^ 

hdiciel Office has, in a number of prior a S es, taken ^ ___ (gljp ^ at 52 3) 
fJe in the Department (see, **, / ^^ Ag 

Sept. 20, 1985). 2d 554 , 5 65 (2d Cir. 19B8 1 Accord Sebas 

Com P ra dcf S Jte/J Co. v. -B e SO , 232 F.2d 6iA 98g _ aa (9th ftr 197U 



Afecr^ Cb. v. S eCre< a,y o/ lSffl-s (8th Cir. 

v. I/SIM, 488 1 



ii, 429 F.2d 264, 266, 2 MW> ^J - 

Co. v. United States,^^ 67, 7M ^ 
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revoked if "the license was obtained through a false or misleadin 
statement m the application therefor" (7 USC $ 499hfc)l A 
shown by the AU, the license application was false and misiea< 
mg. In addition, if it were necessary to show intent to defraud, ths 
was shown here. The record here warrants the inference that r, 
rnnl 40 ^P ^"* created to defraud creditors (in the sho; 
run) and to defraud the Secretary by concealing Weller's owne, 
ship on the application for a license (because of his payment diff 
culties that would have prevented him from obtaining a new li 
cense in his own name). 

Respondent argues that its license expired and, therefore, i 
cannot now be revoked. But the congressional authorization b 
revoke a license obtained through a false or misleading statemen 

^wW 1 ^ r ^ ere l r ! S 110t Mmited t0 revokin * a lice se * 
ertect when the final order is issued (see 7 U.S.C 499h(c)) 5( > Th< 

icense was subject to renewal on May 26, 1984 (CX 1, p 1) and 

Q r / u G ; '* WaS ln 6ffeCt When the cor "P^int was filed on May 16 
194 But irrespective of whether it was still in effect when tin 
complaint was issued, a license which has been allowed to expire 
^ reV ked r SUSpended in appropriate circum 



For the foregoing reasons, the following order should be issued, 

ORDER 

Respondent's license is revoked. 



011 " f ^ 01 ' 8 '" the ' Aort mn Was undertaken to shield 

hopefullyt in the 



r. Act - ft would 

Hcenses ex P ire " their annlverwry 

renewed, and it takes longer than a year to complete a revocation 
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The facts and circumstances as set forth herein shall be pub- 

tht order shall take effect on the 30th day after service thereof 
a respondent. 

Un pcrtinenl Statutory and Regulatory Provisions, pages i, ii. 
PERTINENT STATUTORY AND REGULATORY PROVISIONS 

1. Section 3 of the PACA (7 U.S.C. 4990 provides, in pertinent 
art, that: 

(a) ' * ' no person shall at any time carry on the busi- 
ness of a commission merchant, dealer, or broker without 
a license valid and effective at such time. 

Cb) any person desiring any such license shall maton ap- 
piication to the Secretary. The Secretary may by reguta 
tion prescribe the information to be contained in such ap 
plication and to be furnished thereafter. 

!. Section 46.4 of the Regulations issued pursuant to the PAb 
^FR 46.4), in pertinent part, provides as follows. 

(a) Any person desiring to obtain a license shaU make 
application therefor on the currently approved form 
obtained from the Director or his representatives. 

Cb) The applicant shall furnish the following informa- 
tion: 



(!) name or names in which 

of business; mailing address; ^j af- 

branches or additional business ^^' dl appl ic a nt 
filiates; name of firm succeeded and Aether toe fPP 
assumes responsibility of settling any complaints 
under the Act against the firm succeeded. 



ffl, Ty pe of o : * 

furnish: (i) The month, ^ ^t "name in which incor- 
State in which incorporated; (mj I U n 
porated, and (iv) the address of the principal 

4 Full leal n, all r 



(4) Full le g al 

home address of the owner. If a pa er ' names use d, if 
shall furnish the full ^"*Uttog whether 
any, and home address of all 
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; r if an <^tion or 
the apphcant shall furnish the full legal 

S H ? r "T, 8 US6d ' if a '^ and h address of 

of 7 T Snd h lders f more than 10 P centum 

of he outstanding stock and percentage of stock held by 
each such person. 



, rJ Z aPPl ' Cant ' r in case the a PP"^"t is a 

pa.tne.ship, any partner, or in case the applicant is an as- 

f'T or r Ption, any officer, director, or holder of 

! rt^T " per / e , ntum of the outstanding stock, has 
ior to the filing of the application: 



' n " ffiCer l ' eCt01 ' stock holder, partner, or 
Which there is a Pding com- 



, - 

h t. ^ aCt k , n Wn t0 the ap P ]icant - If so- he shall 

n T S a " d addreSS Of the fi *S*t which 

there is a pending complaint; 



e Signed b * the ow ^'. all 
7'/ n CaSG the & PP lica *t is an association or 
, a duly authorized official. 

Section 8(c) of the PACA (7 U.S.C. 499h(c)) provide S that: 
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/ re; STANLEY and JOE Russo. PACA Docket 2-6897. Decided De- 
cember 19, 1985. 

tepken Luparetlo, for complainant. 
F^pondent, pr-o se. 

Decision by Victor Palmer, Administrative Law Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e* w) 
hereinafter referred to as the "Act", instituted by a complaint filed 
on July 23, 1985, by the Acting Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
February 1984 through January 1985, respondent purchased, re- 
ceived, and accepted, in interstate and foreign commerce, from 1U 
sellers, 25 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly ot the 
agreed purchase prices, in the total amount of $287,969,60. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complaint for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section l.ldJ 01 UK 
Rules of Practice (7 CFR 1.139). 

FINDINGS OF FACT 

1. Respondent, Stanley & Joe Russo, is a ^*iienhlp ^ ** 
of Joe N. Russo and Stanley Russo, whose address is 1168 Bast dmi 
Street, Brooklyn, New York 10474. rtl ,h pr 

2. Pursuant to the licensing provisions of the .Act license number 
771200 was issued to respondent on May 8, 1977. This licen was 
renewed annually, but terminated on May 3, 1985, pursuant to Se o- 
Uon 4(a) of the Act (7 U.S.C, 499d(a)X when -P^* ^ f * 
pay the required annual license fee. Howevez^ respondent icense 
was automatically suspended on January 2, 1986, PP!*^.^ 
Uon 7(d) of the Act (7 U.S.C. 499gtd) when it failed to ^ atisfy a 
reparation award issued by the Secretary. See PACA Docket JNO. 

RD-85-24 (44 Agric. Dec ). rmrmlaint 

3. As more fully set forth in paragraph 5 of the oom^aint 
during the period February 1984 through January 1986. r pondent 
purchased, received, and accepted in interstate and I *^ n > 
merce, from 10 sellers, 25 lots of fruits and vegetables, all being 
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1 C mdities ' but f aed to make fuU pav- 
' total 



CONCLUSIONS 

to the K h Jl f ?- iiUre ^ f* ful1 Payment PPy with respect 

*v I'llc ,it n'flncarbrirM^/i f^f.t- ^^.__j_i. * *-* * > ^ v * 



of Fact No. 3, ubovo, con- 
Act n TT q p R joaur'7" ",*T ""s 1 *"" violations of Section a of the 
Act U U.&.C. 499b), for which the Order below is issued. 

ORDER 

I^JL^^I"? ^* has ."pitted winrui, na- 



grant 

499b) "nd r t VI a J l0nS f SeCti n 2 of the ct .<i 

published crnnanstances set forth above, fll ,,,ll lre 



RuleS ,, f u Practice Seeming procedure, UI ,,lor 
ngs 35 d ! " ? eC ' SIOn Wl1 ' beC me final with ^ father proceed 
by a part to Sel ' V ' C , e ^"^ UnleSS appealed to the Sc 
ed in s c ons i ir 066 *"! thin 30 da ^ af to ervl OB 
1 139 an e f 9 ^ U45 f the Rules f ^actice (7 ( 



Copies hereof shall be served upon parties. 

Dec lsl on and Order became final on February 19, IflHB.- 



MISCELLANEOUS DISCIPLINARY DECISIONS 

o - INC - PACA Dockcl 



ecker, for complainant 
Stephen McCarron, for respondent. 



ision by Donald A, Campbell, Judicial Officer. 

STAY ORDER 
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REPARATION DECISIONS 

MISSION FRUIT & VEGETABLES DISTRIBUTORS, INC. u. CAL-MEX DIS- 
TRIBUTORS, INC. PACA Docket No. 2-6772. Decided January 16, 
1986. 

Consignment duty to tlciil in expeditious nnd roasomible manner with perishable 
pro duce Accounting-constructed accounting by Department's investigator accept- 
M! as most accurate indication of true value of produce. 

Respondent accepted a consignment of cucumbers from complainant and dealt with 
a substantial portion of the cucumbers in a dilatory manner. Also respondent's ac- 
counting to complainant was found by the Department's investigator to be inaccu- 
rate The constructed accounting made by the Department's investigator was used 
as the basis of an award of reparation to complainant, 

E. Leigh Larson, Nogales, Arizona, for complainant- 
Respondent, pro se. 

George S, Whit ten, Presiding Officer. 

Decision by Donald A, Campbell, Judicial Officer. 

DECISION AND ORDKR 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,571.20 in con- 
nection with the shipment in interstate commerce of one truckload 
of cucumbers, 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the caae, as ia the Depart- 
ment's report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Both parties filed a brief. 

FINDINGS OF FACT 

1, Complainant, Mission Fruit & Vegetables Distributors, Inc., is 
a corporation whose address is P.O. Box 1268, Nogales, Arizona. 

2. Respondent, Cal-Mex Distributors, Inc., is a corporation whose 
address is P.O. Box 1717, Chula Vista, California. At the time of 
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the transaction involved herein respondent was licensed under the 



Act. 



3. On or about November 18, 1983, complainant consigned to re- 
spondent and shipped to respondent in Chula Vista, California, 
from loading point in the state of Arizona, one truckload contain- 
ing b48 crates of select cucumbers, and 144 crates of small cucum- 
bers It was agreed that respondent would be paid $,15 per crate as 
a sellig fee. 



ino aC epted the cucumbe >'s on arrival, and on Febru- 

ary IS, 1984, issued the following accounting to complainant: 

2/23/84 3 (i CUCUMBERS 6SO 19800 

72 CUCUMBERS 60 SCO 00 

684 CUCUMBERS (RETURNED) ' o 

792 HANDLING CHARGES .15 -118.80 

TOTAL: $439.20 

5. On October 3, 1984, a personal investigation was conducted by 
an employee of this Department of Agriculture at the place of busi- 

ZLlrr^ V n ChU ' a Vista ' Cal if<ia. This investigation 
bowed that the 684 crates of cucumbers shown on respondent's ao 



the bil1 of ladin S showin g th <> above 
, ere W3S n docume tation in respondent's records 
the disposition of the 684 crates of cucumbers. Mr. Villalo- 
bos respondents president, stated that the entire lot of 684 crates 

n > ^ dumped by the ultimate recei '' in Los An- 
Apartment's investigator constructed an accounting 



were 



was f sumed that 144 of the 6 

ere as n T , ^ cucumbers ' and these cucumbers 
$3 00 ner "n?"" f the basis f the Market News reports of 

the b a P s of L M Ht ing 612 rates Were aas ^ ed a lue on 
n, t N f" rePOrtS f $5 ' 00 per crate - a ^ * 
. ShOWed 3 t0tal due ' after a ded ^tion of 



. 

bers cons , ? " ^^ mg harge ' f * 3 ' 57L2 ^ a the cucunv 
oeis consigned to respondent. 



C mplainant a *eck in the amount of 

=5:s;s = :i 

mtional check along with its answer on February 9 1 
amnnnt- nf Wfir\ nn n i -tcumaiy 3, l 

amount of $360.00. Complainant never cashed this check. 
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, An informal complaint was filed . ; May W 1W which was 
rithin nine months after the cause of action heiem accrued 

CONCLUSIONS 

In its answer to the formal complaint S P^" of 19 g4, was 
i* accounting rendered to complainant ,"\ f iled to report 

incorrect. Respondent stated that it inadve ^^ 2 8, 1983, at 

'.ti\ stiinmmVteivc enlrl to Milton JrOUlOb _,,fntinri 



fjv cucumbers sold to Milton 

ILOO per crate for a total of $360.00. According ^ o 
Emitted along with respondent s answer the ^^^ Los An _ 
cf cucumbers were sent to Caballero fioa^ ^ dumped . A fed- 
geles on December 3, 1983, ana ^ e Covering 324 crates of cu- 

*ral inspection dated December 5, 1J P ro duce Company in 

cumbers at the place of business ot t - aDal |^ ^ resp ondent's 
Los Angeles was also included as an * factors as fol iow B : 
answer. This inspection report showed wn Q 26% ye Howing. 

!i Mostly fresh and firm. From 10 to 4UA, a B rioug stages ." 
From 6 to 16%, average 12% various decays ^ efforU( we ll 
We are not favorably impressed with re P ^ cucumberSi 

over one year after having been consignea ^ which ^ 

to render an accounting for the 648 crates ^^^ reporb . 
had first reported to have been ret to have been dumped. 
ed orally to the Department s mvesu^ fthe cucu mbers by 

Regardless of the fact that this last a< ^^ ou B nting 8 hows that re- 
respondent may in fact be true, sucl \ fche cucum bers. Pensh- 
spondent was dilatory in its dealing ^ warehouse for 10 to 

able produce should not be allowed to si ^ purpose of 

15 days before it is shipped to another ^ .^ Produce , 38 
being resold. See Collins Bros. Produce ^ g ted accounting of 
Agric. Dec. 1031 (1979). We accept the con ^ - ndicatlon 

the Department's investigator as * mo We fmd that 

available to us of the true value of the cucu^ ^ ^^^ 
respondent's failure to pay ^P 18 " hich reparation should be 
Eolation of section 2 of the Act 10 

awarded to complainant with interes ged on the allegation that the 
Respondent's attempted defense ba ^ a uthorizat ion after it had 
cucumbers were sent to it bou reques t to receive the cu- 
been contacted by complainant with a 4^ ^ ^ and - s deemed 
cumbers on consignment has been c ^ accept the cucum bers 

inadequate. Respondent was not r ?^ ne8B if it had not contracted 
when they arrived at its Pjf, c ^ or respond ent did accept the cucum- 
previously to take them. Wtam 1 ^^ them in an expedites 
bers it incurred an obligation to deal w 
and reasonable manner. 
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OHDEH 



January 6 



CHRIS 

N ' *~ 



,, , > 



d - 

failed to provJ damaged ^8 HiH" r ? Tn" ^ f C< "" rncl " s lo ''" '<'<" ""' 
the remaining bum fo ad O f ! '^ d ' Res P d ' failed to prove !,,), ' 

with those covered by a fee^tt ^^ ^ P tn ' 0eS Coultl " l h " l''"'" lfTcl! 

- - fai W to p Je a d^ s 'rr rZ- ^ 

CompJainant, prose. 

*>* J. JfaA,, East Islip, New York, for respondent. 

George S. Whitten, Presiding Officer, 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 



a 

timely complantw T?** 1 " U ' S ' C ' 499a "' *> A 

reparation C^tol t W ? I< i COmplainant Seeks Bn nwa ' of 
nection with the dZ?^ . ' am Unt f *".H>-W ''" con- 
loads of potatoes ? '" lnterstate comme of ll "' tck- 



pon 

served upon respondent wh M ffllT *" f al C0mpl11 " 11 
ability to complainanr'Jrf f an aMWer thereto del ^ ill 
$12,000 aridnTout of L f"" 8 a set - ff in the a "l of 

formal compWntc^ a ^ frr " " 8 *? th Se a " eBC " ln lho 
any liability to respondent "^ 4 the Set - ff 



formal com Plaint nor sotofT 

ed in sectio 7 20 ' of ,'? l eth d of P^^durc p.-ovicN 
the Rules of Practice (7 CFR 47.20) is applj- 
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cabie. Pursuant to this procedure, the verified pleadings of the par- 
ties are considered a part of the evidence in the case, as is the De- 
partment's report of investigation. In addition, the parties were 
given an opportunity to file evidence in the form of sworn state- 
ments. Complainant filed an opening statement. Respondent did 
not file an answering statement. Neither party filed a brief. 

FINDINGS OF FACT 

1. Complainant, H, Smith Packing Corporation, is a corporation 
whose address is P.O. Box 189, Blaine, Maine. 

2. Respondent is an individual, Chris Spiridis, doing business as 
Eastern Farmers Exchange Company, whose address is 11 Runyan 
Street, Bayshore, New York. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about June 8, 1984, complainant sold to respondent 500 
50 lb. master containers of 5 Ib. poly bags of U.S. No. 1 round white 
potatoes at $6.00 per master container; 200 50 lb. master containers 
of 10 lb. poly bags of U.S. No. 1 round white potatoes at $5.30 per 
master container; and 200 50 lb. paper bags of U.S. No.l round 
white potatoes at $4.25 per bag, for a total price of 4,910.00, deliv- 
ered, to respondent's place of business in Deer Park, New York. 

4. On or about June 8, 1984, complainant shipped from loading 
points in the State of Maine to respondent in Deer Park, New York 
500 50 lb. master containers of 5 lb. poly bags of long russet pota- 
toes; 200 50 lb. master containers of 10 lb. poly bags of long russet 
potatoes; and 200 50 lb. bags of U.S. No. 1 round white P otatoes , 
The potatoes arrived at destinations on Monday, June 11, 1984, and 
were unloaded by respondent and placed in respondents ware- 
house, , , , 

5. On or about June 9, 1984, complainant sold to respondent, and 
shipped from loading point in the State of Maine to wondeat in 
Deer Park, New York, 57,820 pounds of bulk washed U.S. No 1 
russet Burbank potatoes at $10.35 per hundredweight del vered 
for a total price of $5,984.37. The potatoes arrived at destination on 
Sunday, June 10, 1984, and were unloaded by respondent and 
placed in respondent's warehouse 

. Ono,a b out June H 1984, 
^ft 1>> innstpr containers or 5 lb. 
potlrit W 00 per master container; 176 50 
of 10 lb. poly bags of U.S. No. 1 round wtato 
mater container; 

' New York - 
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p 

potatoes; and 456 50 lb baof U S M i " 
The potatoes arrived at destlnat on'on 
-unloaded by respondent, and 



* lmg 



suits in relevant part 

Products Inspected: 

Condition of Load: 



wa ^ouse with the following i 



L Russefc Potatoes l ^ 

distinguishing ma ,-ks, Applicant 
states: 57,000 Lbs. 

2 to 5 feet in height. 



Temperature of Product: Range 70 to 76T. 



Condition: 





Bacterial Soft Rot mostly ad- 
vanced. Sound potatoes, adjacent de- 
cayed potatoes, arc wet and smeared 
with decayed tissue. 



Remarks: 



, .. 

Applicant states stock unloaded from 
trailer lie. 75-947 Me. 



n 



Products Inspected' 



federal 



Russet Potatoes in fiberboaKf car- 
tons containing 5^10 lb or 10-5 polly 
bags branded "5 Ibs net, US No 1" or 
10 Ibs net, US No. 1 Round White 
Vacationland Maine Potatoes, packed 
by H.Smith Packing Corp., Mars Hill 
?. 4768 " Applicant's count 393 
10 lb. master cartons 700 10-5 lb 
master cartons. 



was 
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Temperature of Product: Range 70 to 7GF. 



Condition: 



10 Ib lot: From 3 to 25%, average 18% 
Bacterial Soft Rot in various stages. 
Remainder fii-m. 5 Ib lot; Generally 
firm. From 1 to 18%, average 6% 
Bacterial Soft Rot. 



Remarks: 



Applicant states stock unloaded from 
trailer lie. no. 494030 Me. and 7907- 
RI 



10. The formal complaint was filed on December 24, 1984, which 
was within nine months after the causes of action alleged herein 
accrued. 

CONCLUSIONS 

Complainant brings this action to recover the purchase price of 
the three truckloads of potatoes accepted by respondent totalling 
14,959.87, no part of which has been paid. Respondent alleges that 
complainant breached the contract of sale in regard to each of the 
loads of potatoes, and that instead of owing complainant any part 
of the purchase price, complainant is indebted to respondent for 
losses on the three loads of potatoes in the total amount of 
$12,000.00. 

First, we note that as to the first load and third load of potatoes 
respondent admits that the 50 Ib. bags of round white potatoes 
were received in good condition. Respondent asserts that the re- 
maining master containers of poly bags were received in an abnor- 
mally deteriorated condition. Complainant alleges that the high 
temperatures shown by the federal inspection of these potatoes is 
responsible for the excessive decay, which amounted to an average 
of 13% in the 10 Ib. poly bags and 6% in the 5 Ib. poly bags. One 
portion of the master containers arrived on June 11, at 6:00 a.m., 
and other portion arrived on June 12, at 6:00 a.ra. Both portions of 
potatoes were jointly inspected at 2:15 p.m. on June 13, 1984. In 
view of the fact that this was a delivered sale, making complainant 
responsible for the potatoes during transit and requiring delivery 
iti good condition, we find that the length of time between arrival 
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to 



e nt 

w'e high. We d thatcopZ anf h eVe " though 

as to the master conta n er 7of no,-" *"**?"*. the C 

that complainant breacTe he contact^ f'^ " " to b US 

Potatoes delivered in the master cont^s "" t0 the ty ! 



tempt to document such ?cT espond t f^"^ eXpei in " 
counting covering the resale of anv of h ^7 SUbmitel "" 
subject of this proceeding. Re pondent's 'W at eS WhWl nre !lle 
contains no data whatsoever showing ^ Statement of exponan" 
tatoes were resold. In the absent nf^ 3 ^ ' f r which !' 
award respondent any damals for f f dat3 W are unabl ' 
ttov 5fcm^, 7c. v C J,T Plalnants breach ' S /!- 
JMS (1979); m m Produe p^ e : C m Py,Inc., 38 Agric. Doc. 

Dec. 1636 (1979); and Gnb^T Corfl'T & ^ ^ 38 A ' 
Agnc. Dec. 83 (1979). Pi V ' lS ^ e '' ^^ Savices, US 



H, 

finding of fact 8. Compliant ohl ^"4 InSpeCtion refe ' TOd * I" 
tfan on the grounds th athe If strenu ^'y to this i mpoc . 

uld not be identified wthhetkl 77" ^ ^ in8pcc " " 
complainant. Although resDnnl bulk u load of Potatoes sluppe.1 by 
fort to show that no potatoes d 



no potatoes o 

hand during the time per O d7n c m P l t' wore on 

not cover bulk potatoes but on?v n f?' SUCh docu "tation does 
Paper bags. We conclude that 1 P f 68 '" poly ba ^ 8 or > 
breach of contract in regard ? Kit? ^/ ailed to prov a 
tion we note that even had res non l / 1 ad j of P tatoes ' In nd di- 
t the bulk load of potatoes 'S^T . I T 6d a breach in re i 
ages as to these potatoes responde "t also failed to prove dnm- 



of potatoes shipped by , 
the loads. Conseauentlv , , y dama S e s with respect to any 

full Purchase pr&^sTl^^ 1 ^ C i ''' t S 
to pay complainant such amolt )= ' ^ 7 ' Res P nd ent' s failure 
Act for which reparation should h & i at n f section 2 of " 
interest. Respondent's se? off "f aWarded to c <Plainant wit), 

otf, of course, cannot be allowed. 

ORDER 



rate of 13% - thereon 
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Copies of this order shall be served upon the parties. 



H. SCHNELL & COMPANY, INC. v . GREEN VILLAGE FRUIT 



Repartition award for unpaid produce. 

hi re Green Village Fruit & Vegetable Co. Inc, PACA Docket No 2 (KISS 

Donald A. Campbell, Judicial Officer; Andrew Stnnton, Pre < in J Office ( 

S nt ^ * "Potion against respondent for a shipment o pLh "f, ot pa Z" 

Pressing Officer wrote respondent's counsel to show cause whvT ,1 r ? 

should not be issued. Receiving no reply, responden Ts ll O rd r^d to *'' 

pJainant 144,377, with 18% interest annually until paTd '^ COP 

"omplainnnt, pro ,se. 

3. Oliver Koppell, New York, N.Y., for respondent. 

Irtrfretu Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 

REPARATION ORDER 

This is a reparation proceeding under the Perishable Agricultur- 
,1 Commodities Act, 1930, as amended (7 U.S.C. 499a ct sea) A 
imely complaint was filed in which complainant seeks a repara- 
ion ^award against respondent in the amount of $144,377 00 in con 
Action with a shipment of produce in interstate commerce. A copy 
f tlie formal complaint was served upon respondent, which filed 
n answer thereto. 

In paragraph 3 of its answer, respondent denied complainant's 

4 e f^770n ^ ^ f^ ,* ^ ^ ^ produce and ^ 
144 377,00 but qualified such denial by adding "in that respond- 

it did not willfully or knowingly commit any violations" of the 
ct Respondent qualified its denial even further in paragraph 3A, 
ating that it intends to remain current in its obligations to com- 
ainant in the future and is currently in the process of arranaine 
.make payment to complainant." In a letter to respondent's coun 
1 dated November 6, 1985, the Presiding Officer noted that the 
mwer appeared to admit liability, and gave respondent's counsel 
i days from its receipt of the letter to show cause why a repara- 
m order against respondent should not be issued in the amount 
Leged in the complaint. No response was received by the Depart 
ant. Accordingly, the issuance of an order without further proce- 

r V S S'?Sg r !S t 2; J S UrflUant t0 Bection 47 ' 8(d) of the Klea of 
actice (7 CPR 47.8(d)). 
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Complainant, H Schnpll & n 

j i . "Wiiicii oi UOrnDflnv Tn/i ,'r, 

address is 243 New York Citv T i i c rporatio]i wJioso 

Respondent, Green Village FruitT V t ^ Bl ' nX ' New Yorh ' 
ration whose address is 220A New York cft?v' ^ a C r|> - 
Bronx, New York. At the time nf fh t y Terminal Marltot, 

respondent was licensed under the ^ transaction ^volvod heroin, 



that the actions of respondent f , theS6 facts ' wc 

'he Act (7 U.S.C. 499b) and have lesu T P H n "f 4 ' f Sectio " a 
ant of $144,377.00. AccorSnl Inl ^ ted 'Vages to complnto- 

this order, respondent shall tvt ,*** h m the dl>te 

$144,377.00, wit P h into LtaeS *" c ^<, as reparation 
annum from April 1, 1 985 , ^i paid ^ f 13 PerC01lt '' 

Cepies of this order shal, be served'upon the parties. 



CAL-MEX 



Payment of undisputed amo , m , 
by Dmald A ' 



Judicial Officer 
OR DER 



the 

timely formal com t was fileT t " U ' S - C - 4 " a *^ A 
Plainant seeks to recov r $2 5 7! "vf 24 ' 1986 ' in which con,- 
the unpaid portion of the pU r faf ,,1 am Unt ' S M ^ d ' " 
accepted by respondent in March * ^ A ,'' Cucumbers sold to mid 
an answer to the forma com 'l A P rl1 ' 198 5- Respondent filed 
that $2,001.50 of the amounTcZL OI l OCt0ber 28 ' 1985 ' acl i %' 

owing to complainant oraccountnf y f r m f lainant Was du(J a <' 
herein. account of the transactions involved 



to the com- 





ted liability for a portion of t^ respondent has admit- 
complaint as damages th. V f m Unt claimed in ">e 
order directing the Tspond JtT^ ' ' ' "^ issue a " 
undisputed amount 1 t0 4 ? ay the complainant the 
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Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$.001,50. Payment of this amount shall be made within 30 days 
rom the date of this order with interest thereon at the rate of 13 
>ercent per annum from May 1, 1985, until paid. A failure to pay 
his amount within 30 days will constitute a violation of section 2 
f the Act, 7 U.S.C. 499b. 

Respondent's liability for payment of the disputed amount is left 
?r subsequent determination in the same manner and under the 
sme procedure as if no order for the payment of the undisputed 
mount had been issued. 

Copies of this order shall be served upon the parties. 



OM LANGE COMPANY, INC. v. METUOPLEX PRODUCE COMPANY 
PACA Docket No. 2-7015. Decided January 17, 1986. 

tyiticmt of undisputed amount. 

zcision by Donald A. Campbell, Judicial Officer. 

ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 

This is a reparation proceeding under the Perishable Agricultur- 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.l A 

nely complaint was filed on August 16, 1985. Complainant seeks 
recover $13,063.25, which amount is alleged to be the outstand- 

balance for mixed produce sold to and accepted by respondent 

tween January 16 and May 1, 1985. Respondent filed an answer 
the formal complaint on November 14, 1985, admitting that 

2,211,50 of the amount claimed by complainant was due and 

iiig to complainant on account of the transactions involved 

rein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides, in part; 

IF after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . , . may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent's liability 
For the undisputed amount for subsequent determination, 

jordingly, under the authority of the above quoted section, re- 
ndent shall pay to complainant, as an undisputed amount, 
. 50. Payment of this amount shall be made within 30 days 
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OHM, 



. Cam^fie//, 

REPARATION ORDER 

Won award SJ^ , WhlCh com P lai t seeks a repara- 



, - 

res P n dent in the amount of $1,850.00 in con- 

of th fo 6 "' f aPPl6S in inte -tte com m erc S , A co^y 
an answer ttlt'iTVr 8 T* Up n '^""dent, which filed 
ncludl tl Tl: n ! the materfal all ^^ of the com- 
neSS daimed by com P^^- Accord- 
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Copies of this order shall be served upon the parties. 



PACIFIC FRUIT, INC. v. PETER J. BONAFEDE d/b/a J. BONAMD. & 
SONS. PACA Docket No. 2-6746. Decided February 10, 1986. 

Probative value of prompt invoice Failure to secure J P 6 " 1 ^^" 1 ^" ^,1 accept- 
and satisfaction-express notice that proffered payment is co 

ance as full satisfaction, necessary element of. . , . - ,- es pond- 

Where respondent failed to make timely objection to complainant s ' '" 1C( V 
ent's evidence was found insufficient to show ^^"^^^^i fail- 
shown on invoice or to show consignment rather ftanT-at taJ ^ and 

to secure neutral inspection precluded proof of chilling 

. ^ i ' t ll it mnnv 



ur. o secure neura nspeco llf e nd 

words on payment check cashed by complainant-"^ mcorn* ^P eas .e^m n 
not show that profferred payment was conditioned upon acceptance of check 



atisfaction of indebtedness. 



George S. Whitten, Presiding Officer. 

Complainant, pro se, 

Frank V. Charles, Chelsea, Mass., for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This ta a reparation proceeding under the Pen shable Agr icultur- 
ability to complaina ^Lne transac- 



u n 

counterclaim does not exceed ^WM^^ Practice (7 CFR 
procedure provided m secho, M Urf to ^ . ^ ver . fied 

*- "" , - 
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FINDINGS OF FACT 

1. Complainant, Pacific Fruit r 
dress is 19 Rector Street, New YorkNew 



w 

Produce Center, C J%~ New E nglan d 

actons involved herein respond^ r Ume f the trans - 

3. On or about September 30 " 8 3, T^ "'"^ &e Act ' 
ft, and shipped from loading poift' at 7 "T S U * O l ^ ond - 
Jersey to respondent in Chelsea M fl L V .F^ f Newark < New 
bananas, each containing 90 bo^lTsSM ' T trudd ads of 
dhng charge of $.36 per box a,T fi , , Per box ' P Ius a han- 
for a total invoice price fm^u Ue ' surcha ''ge of $.37 per 
. On or P h6 



. e m er 2 4 . . 

ent, and shipped from loading S -^ lamant sold to respond- 
Jersey to respondent in Che sea M- P rt f Newark - New 
bananas, one containing 920 Z; Massach " set te, two truckloads of 
'he other containing"?!. ^ ^ ^t" 6 $ ^ C ntainer ' a " d 
?. per container for a handlinTl * ? per cont ainer, pius 
a fuel surcharge, or a total ilvn , '^' ? d $ ' 37 per tolner ftr 
$",739.18, f.o.b Bl mV ICe pnce f r *e two truckloads of 



on Seebgg a ndL tlree , trUCkl0ads f bananas Dipped 
ba,ance stiU d-t $22,030.50, 



f 



ras filed on February 7, 1984, which 
the causes of action herein accrued. 
CONCLUSIONS 
Respondent has raised 

action. First, respondent chim^^ f defenses to complainant's 
September 30, 1983, were noUold at /* ^ truckloads sold * 
to be priced at $1.00 per box lei t t! i ^ b X ' but rather TO 
for a different brand of banL!f Q ? 6 prevailin market price 
the third load shipped on SP^U on ' res P nden t contends that 
consigned by complainant tn ^ ' ^ Was nofc sold/ 
upon the 



f sale stating the quality n^^ 3 ^ did not issue a confirmation 

Prices agreed upon for the banan,! .vf t0 be shi PP ed or the 

bananas shipped etc." We are frankly at 
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a loss to understand why this point was raised by respondent as a 
defense. The record clearly establishes that complainant promptly 
issued invoices stating the quantities and prices of the bananas, 
md nowhere does respondent deny receiving such invoices. Neither 
foes the record show that respondent objected promptly to the in- 
oices received. The duty to issue a "confirmation of sale" is placed 
y the regulations upon brokers. In any event the invoices sent by 
oinplainant accomplished the same purpose as a "confirmation of 
ale". We have carefully considered all of the evidence submitted 
y both parties in regard to the two shipments in question and 
ave no hesitation in finding that respondent has failed to meet its 
iirden of proof in regard to his allegation of a different pricing ar- 
ingement than that reflected in the invoice sent by complainant. 
As to the third load of bananas shipped on September 30, 1983, 
spondent contends that such bananas were not sold, but rather 
0re consigned to respondent by complainant. This load was, of 
urse, also included on the same invoice as the other two loads, 
id such invoice clearly shows this load was sold at the same price 
the other two loads. Again, we have examined all of the evi- 
nce submitted by the parties, and we conclude that respondent 
is failed to meet its burden of proving that this load was con- 
jued by complainant. 

As to the two loads shipped on December 23, 1983, complainant 
so promptly invoiced respondent for the prices shown in the find- 
's of fact. Respondent again contends that there was a different 
icing agreement. However, respondent has not shown that it ob- 
;ted promptly to complainant's invoice, and we find the other evi- 
nce submitted by respondent in an effort to prove a separate 
icing agreement to be unconvincing. 

Respondent also alleges that some of the bananas which it re- 
ived had been damaged by chilling injury. However, respondent 
ibmitted no inspection by a neutral party to establish the extent 
1 fact of such injury. Consequently this defense can be given no 
edence. See Mutual Vegetable Sales v. Select Distributors, 38 
gric. Dec. 1359 (1979). 

Respondent raises as an additional defense the allegations that 
xere was an accord and satisfaction between the parties as a 
jsult of complainant's acceptance of the two checks sent by re- 
Dondent in payment of the two invoices. In National Produce Dis- 
-ibutors, Inc. v. Stewart Produce Company, 21 Agric, Dec. 955 
962) we stated ". . . to establish an accord and satisfaction, pay- 
lent should be offered in full satisfaction of the demand, and be 
ccompanied by acts and declarations amounting to express notice 
hiat the payment is conditional, and, if accepted, must be received 
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Copies of this order shall be served upon the parties. 
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George S. Whitten, Presiding Officer. 

Marilyn Caruso, New York, N.Y., for complainant. 

Richard Gee, Yalesville, Calif,, for respondent, 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.l A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $4,320.00 in con- 
nection with the shipment in interstate commerce of one truckload 
>f bananas. 

A copy of the report of investigation made by the Department 
vas served upon the parties, A copy of the formal complaint was 
erved upon respondent, which filed an answer thereto denying li- 
ibility to complainant. Respondent's answer included a counter- 
lairn arising out of the same transaction as that which was the 
ubject of the complaint. Complainant filed a reply to respondent's 
ounterclaim denying any liability thereunder. The amount 
lairned in neither the formal complaint nor counterclaim exceeds 
15,000, and the shortened method of procedure provided in section 
7.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursu- 
nt to this procedure, the verified pleadings of the parties are con- 
idered a part of the evidence in the case, as is the Department's 
3port of investigation. In addition, the parties were given an op- 
ortunity to file evidence in the form of sworn statements, howev- 
r, neither party did so. Neither party filed a brief. 

FINDINGS OF FACT 

1. Complainant, Chiquita Brands, Inc., is a corporation whose ad- 
ress is 15 Mercedes Drive, Montvale, New Jersey. 

2. Respondent, J. Williams, Jr. Co., Inc., is a corporation whose 
ddress is 116 Harrison Road, Wallingford, Connecticut. At the 
Line of the transaction involved herein respondent was licensed 
.nder the Act. 

3. On or about March 1, 1984, complainant sold to respondent 
,ne truckload containing 900 boxes of bananas at four dollars per 
,ox, plus a fuel surcharge of $360, and handling charges of $360, 
or a total amount of $4,320.00, f.o.b. 

4. On or about March 1, 1984, complainant shipped the bananas 
rom loading point in the state of New York to respondent in the 



376 . 

IT "''IWUDiTIES An 

Volume 45 Number 1 
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true a settlement of any dispute between the parties, or which 
r ould authorize respondent paying for the bananas at less than 
>n tract price. Words such as "do the best you can", "the buyer 
iould work it out", "handle best possible", or "handle to best ad- 
mtage" do not constitute permission to handle a shipment on a 
nsignment basis. See Relan Produce Farms v. Rushton & Co,, 
c -> 38 Agric. Dec. 1636 (1979); Barkley Company of Arizona v. 
'co, Inc., 31 Agric. Dec. 279 (1972); Frank Gaglione & Son v. 
:ero/z Hooker Co., 30 Agric. Dec. 528 (197 U; and Ralph Samsel v. 
Gillarde Sons Co., 19 Agric. Dec. 374 (1960). 

Despondent accepted the bananas and has not proved a breach of 
itract on the part of complainant, nor has respondent proved 
it the contract was modified after acceptance. Accordingly, re- 
sident is liable to complainant for the full purchase price of the 
lanas, or $4,320.00. Respondent's failure to pay complainant 
h amount is a violation of section 2 of the Act for which repara- 
i should be awarded to complainant with interest. Respondent's 
nterclaim, since it arose out of the same cause of action as al- 
3d in the complaint, should be dismissed. 

ORDER 

/"i-thin thirty days from the date of this order, respondent shall 
to complainant, as reparation, ?4,320.00, with interest thereor 
he rate of 13% per annum from April 1, 1984, until paid. Copie 
h.is order shall be served upon the parties. 



IVEST FRESH PRODUCE, INC. v. ALSUM PRODUCE, INC. PACA 
Oocket No. 2-6791. Decided February 10, 1986. 

3. sale with market protection Failure to prove market decline. 
si-ice supported contention of complainant that contract for sale of potatoes was 
at 14.25 per hundredweight with protection against market decline to be 
d on F.O.B. Washington State prices. Respondent Tailed to submit evidence of 
iet decline and complainant awarded reparation based on original contract 
i less deduction for a shortage of 8 sacks on arrival. 
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George S. Whitten, Presiding Officer. 
Complainant, pro sc. 
Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.}. A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $556.00 in connec- 
tion with the shipment in interstate commerce of one truckload of 
potatoes. 

A copy of the Report of Investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000, and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursu- 
ant to this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department's 
report of investigation. In addition, the parties were given an op- 
portunity to file evidence in the form of sworn statements. Com- 
plainant filed an opening statement, and respondent filed an an- 
swermg statement. Complainant did not file a statement in reply. 
Neither party filed a brief. 
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sin, the potatoes described in Finding of Fact 3 ^^^ 
the truck was short 8 sacks of potatoes. Respondent accepted 

potatoes on arrival. . ,- aaf .].a nf 

5. Complainant invoiced respondent on the basis ^ of 45 sa<*s o 
potatoes at $14.25 per hundredweight, or *6,m.60. Responden 
paid complainant for 442 sacks of potatoes on the bas.s of $1.00 pe, 
sack adjustment for market decline, or $B,85b.6U. 

6. The formal complaint was filed on January 17. 198 \. which 
was within nine months after the cause of action herein acciued. 

CONCLUSIONS 

The parties to this proceeding agree that their commvm ication 
with each other was only through the broker H.L. Nf^na 
cific Sun Marketing. Complainant alleges that he sale <^P^ 
toes was f.o.b. with no provision for ad Jtn>nt <h ta ^ marke de 
cline. Respondent asserts that the sale was on > a ^ ^hvered bas.s a 
a price of $18.00 per hundredweight with a provision 
protection to be measured against potatoes which i 



T. - , 



ot 



P 

ceived, or a total of $6,298.60, me j , 



with interest. 
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ORDER 

Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $442.00, with interest thereon at 
the rate of 13% per annum from August 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 



VALE MAYES & COMPANY, INC., v. KALECK DISTRIBUTING COMPANY. 
PACA Docket No. 2-6810. Decided February 10, 1986, 

Testimony evidence of the condition of perishable commodities discounted. 
Complainant sold respondent two loads of cantaloupes, which graded U.S. #1 prior 
to sh.pment. Respondent claimed the produce arrived in poor condition, but present- 
ed no led. mspection of the produce involved. Respondent ordered to pay reparation. 
Allan, ft. Kahan. Presiding Officer. 
B.H. Stewart, Edinburg, Texas, for complainant. 
KG. Hall, McAllen, Texas, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.l A 
timely informal complaint was filed on July 27, 1984 and a formal 

^I a n S o? ed n November 15, 1984. Complainant S eek 8 to 
recover $4,936.36, which amount is alleged to be the outstanding 
balance for two loads of cantaloupes sold to, respondent and 
Tunis ?nS torBtate commerce durin the period June 7 through 
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statement, and to which complainant filed a statement in reply. 
Neither party filed briefs. 

FINDINGS OF FACT 

1. Complainant, Vale Mayes & Company, Inc fc , a corporation 
whose address is P.O. Box 966, Edinburg Texa " >4OAi* ^ 
of the transactions involved herein complainant was license 






., Louis Kalec k , is an 
Kaleck Distributing Company, whose 
P.O. BOK 1432, McAllen, Texas 78501 At me iin 
lions involved herein, respondent was -^ d ^ \h A 

3. On June 7, 1984, complainant sold to lespond > 

to his customer in interstate "f j^o^? cart on f.o.b, 
loupes, made up of 168 cartons of #12s at <. P cartons of 
504 cartons of #16's at $7.00 per carton f.ab, an a t 

#23's at $5.50 per carton f.o.b. One ryan recmding ins rum 
$22.50. Thus, the total cost of the shipment w A 

4. Prior to the produce being shipped, it was 
end found to grade U.S. No. 1 and have 

5. The produce described in . f 
1984, and arrived in Pittsburgh, 
whe it was received and ^P 4 

6. On June 13, 1984, complainant sold 
to his customer in interstate ^commeio el , 
made up of 199 cartons of *9s at $B. 
tons of #12's at $7.50 per car on tab., 
$8.00 per carton f.o.b, 618 cartons 
f.o.b, and 112 car tons o # 28 s at $5 
cording instrument cost ^.ou. inue, 

was $8,098.00 eraph G being shipped, it 

-* 



7, 
11, 1984, 

for delivery 

canta i oupe , 
^ ^ 

^ of #lffs at 
cartor 

Qne ryan 
rf 



, and arrived l 



Produce, Inc. 



,16,142.00, respondent 
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CONCLUSIONS 

Respondent's defense to complainant's action herein is the alle- 
gation that complainant breached the contract of sale by supplying 
cantaloupe which arrived in a deteriorated condition. In other 
words, respondent alleges a breach of contract based upon the al- 
leged violation of the warranty of suitable shipping condition appli- 
cable in f.o.b. sales. There is one problem which precludes us from 
finding such a breach of contract on the part of complainant. Com- 
plainant has introduced credible evidence that both shipments of 
cantaloupes met the grade U.S. No. 1 prior to shipment. The evi- 
dence indicates that the June 7, 1984 purchase arrived in Pitts- 
burgh on either June 10 or llth, and the purchase of June 13th 
arrived in Pittsburgh on June 17th. Respondent, in its answering 
statement, submitted one abridged report of federal inspection 
which respondent contends shows the product to be in poor condi- 
tion, The inspection report, B99276, is dated June 15, either four or 
five days after the arrival and acceptance of the first load, and two 
days before the arrival of the second load. Since it is obvious that 
the proffered inspection report cannot relate to the second load, we 
must determine whether it constitutes an inspection of the first 
load which arrived on either June 10th or llth. 

Three statements within the proffered document make us con- 
clude that the inspection report dated June 15th does not relate to 
either of the transactions at issue here. The first statement con- 
cerns the total number of cartons contained on the truck. Com- 
plainant's evidence shows 1,095 cartons were shipped on June 7th. 
The June 15th inspection report indicates 1,064 cartons, a differ- 
ence of 31 cartons. Nowhere in respondent's evidence or pleadings 
is this discrepancy explained. In addition, the evidence shows that 
the June 7th shipment contained on ly size 12's, 18's, and 23's can- 
taloupes, yet the inspection report of June 15th indicates that the 
truck which was inspected contained cantaloupes in sizes 9's and 
15's in addition to the sizes shipped. Even if we were to disregard 
this significant inconsistency, the final, conclusive discrepancy is 
the number of cartons of each size. The inspection report of June 
15th indicates 392 cartons of #9's and #12'a and 672 cartons of 
#15-18 and 23's. There is no way to match this with the 168 car- 
tons^of #12's, the 504 cartons of #18's, and the 423 cartons of 
#23's shipped to respondent by complainant on June 7, 1984. The 
only conclusion we can come to after our examination of the prof- 
fered inspection report of June 16th is that the report apparently 
does not relate to either of the two shipments at issue here. 

Respondent's only remaining evidence relating to the canta- 
loupe's condition is its testimonial evidence. 
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i avidpnce concerning the 

We have often discounted testimonial wM ^ necessity rf 
condition of perishable commodities, ana o f damage, 

obtaining a neutral inspection showing the exact^ gg ^ 1359 
See MuiuaZ Kgetabb Sola v-***^ with such evidence is 
(1979), and cases there cited. The prome ^ adequate and 

that it is self-serving, and is almos t " eve to state the exact 
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de u '"^f uT *""*""" without firet M ^ complainant of its 
so It was held that there is not duty on a buyer to give iotice of intent 
to cover against goods not shipped. 

Gcrof-e S. Whitten, Presiding Officer. 
Thomas R, Oliveri, for complainant. 
Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,512,00 in con- 
nection with the shipment in interstate commerce of a truckload of 
broccoli. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CPR 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment's report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements, 
Complainant filed an opening statement. Respondent did not file 
an answering statement. Complainant filed a brief. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of Bennett W, Brown, 
Reno D. Costella, Lael C. Lee, and Halbert Moller, doing business 
as Associated Produce Distributors, whose address is P.O. Box 1155, 
Castroville, California. 

2. Respondent, Kurt Van Engel Commission Co., Inc., is a corpo- 
tmn mhne e address is 115 South Second Street, Milwaukee, WCs- 
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carton for palletization, and $65.00 for top ice, or a total price for 
'WTO "I i 8d f $7 ' 245 - 80 - ^e terms of sale were stated to be 

J n Seoond load to be ^PPed Thursday at same price. " 
h I i* ab Ut Se P tember 26 > 1984, complainant advised the 
Broker that it had light supplies of broccoli for the week, and it 
was questionable whether complainant could make the second load 
as contracted. The broker advised complainant that both loads 
were committed at $6.80, and that if the second load was not 
snipped respondent would have to buy a replacement load, and 
complainant would be responsible for any additional cost over the 
agreed $6.80 price. 

5- On or about September 28, 1984, complainant shipped to re- 
spondent a partial truckload of broccoli consisting of 288 cartons of 
size 14, Green Glen label at $6.00 per carton, plus $.65 per carton 
tor cooling, $,15 per carton for palletization, and $19.50 for top ice, 
or a total price of $1,977.90. 

o. ^Respondent accepted the first load of broccoli and the second 
partial load of broccoli, and made cover purchases to supply the 
"72 cartons of broccoli not shipped by complainant. Respondent 
purchased 196 cartons of size 14 broccoli on September 29, 1984, 
irom California Artichoke and Vegetable Growers Corporation of 
Caatrolville, California at a f.o.b. price of $10.80 per carton includ- 
ing cooling and palletization, or a total price of $2,116.80. Respond- 
ent purchased an additional 576 cartons of size 14 broccoli from 
Tom Bengard Ranch, Inc., of Salinas, California on September 29, 
1984, at $9,80 per carton, or a total price of $5,644.80. The total 
cover price for the 772 cartons of broccoli was $7,761.60. Respond- 
ent paid complainant in full for the 288 cartons of broccoli shipped 
on September 28, 1984, and after deducting its cover cost of 
$2,512.00, respondent paid complainant $4,733.00 of the original 
$7,245.80 invoice price on the first load of broccoli. 

7. The formal complaint was filed on March 11, 1985, which was 
within nine months after the cause of action alleged herein ac- 
crued. 

CONCLUSIONS 

Complainant asserts that the terms of its contract of sale in 
regard to the first shipment of broccoli only required that it ship a 
second load of broccoli at the same price if it had sufficient sup- 
plies to do so. However, the memorandum of sale issued promptly 
by the broker does not state any such qualification in regard to 
complainant's duty to ship a second load at the same price. We con- 
clude that complainant was obligated to ship an entire load of broc- 
coli at the same price as the first load. 
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made payment to complainant Th> Y reSP01ldent Whe " " 
ompiamant. The complaint should be dismissed. 

ORDER 

The complaint is dismissed 

Cop.es of this order sha.l be served upon the parties. 
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Allan R. Kalian, Presiding Officer. 

Bon Harris, Ucon, Idaho, for complainant. 

Ben Vasquez, Jr., Houston, Texas, for respondent, 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 999a et seq.l A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with the sale of 421 
car tons of Idaho potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
admitting liability, but claiming that an extension of credit was 
agreed to by the parties. The amount claimed as damages in the 
formal complaint does not exceed $15,000.00, and, therefore, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this proce- 
dure, the verified pleadings of the parties are a part of the evi- 
dence in this case as is the Department's report of investigation. In 
addition, the parties were given the opportunity to file evidence in 
;he form of verified statements, but neither party did. On Decem- 
ner 2> 1985, complainant filed a two sentence brief stating that re- 
spondent still owed complainant the entire amount for the pota- 
;oes, $4,455.00. 

FINDINGS OF FACT 

1. Complainant is a corporation whose address is 195 West Broaa 
vay, Ucon, Idaho 83454. At the time of the transaction involved 
isrein complainant was licensed under the Act. 

2. Respondent, Ben Vasquez Produce, Inc., is a corporation whose 
address is 800 Booth Street, 2548 Airline Drive, Houston, Texas 
77O09. At the time of the transaction involved herein, respondent 
weis licensed under the Act. 

3. On or about November 29, 1984, complainant sold to respond- 
ent* 225 50 pound cartons of U.S. No. 1-70 count Idaho potatoes at 
$21.00 per carton, 100 50 pound cartons of U.S. No. 1-80 count 
Idaho potatoes at $21.00 per carton, 75 50 pound cartons of U.S. 
NTO 1-90 count Idaho potatoes at $19.00 per carton; and 22 100 
pound burlap sacks of U.S. No. 1 Idaho (bakers) potatoes at $15.00 
per sack. The terms of the sale were "f.o.b. prices". 
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4 The sale was negotiated by C. H. Robinson Company, a broker 
located in Houston, Texas. 

5. On or about November 29, 1984, beginning at 8:00 a.m. and 
concluding on November 30, 1984 at 3:00 p.m., the potatoes which 
were the subject of the contract between complainant and respond- 
ent were federally inspected at complainant's place of business in 
Ucon, Idaho, with the potatoes grading U.S. No. 1 and meeting the 
size as marked. 

G. On November 30, 1984, complainant shipped the said potatoes 
to respondent in Houston, Texas. Upon arrival, respondent accept- 
ed said potatoes. 

7. Respondent has made no payment to complainant in connec- 
tion with the potatoes which were invoiced at $4,455 00 

8. The complaint was filed on May 30, 1985, whioh was within 
nine months from the date the cause of action arose. 

CONCLUSIONS 

Respondent has failed to pay complainant $4,455.00, the entire 
amount of the contract price of the potatoes. Respondent received 
and accepted the potatoes, and is thus liable for the contract price 
less damages due to any breach of warranty by complainant. Re- 
spondent made no allegation regarding the quality of the potatoes, 
and is thus liable for the contract price, absent other valid de- 
tenses. 

Respondent did allege that it had originally ordered fewer pota- 
toes than were shipped and accepted. Under section 2-601 of the 
Uniform Commercial Code, respondent had the right, upon improp- 
er delivery of the extra "unordered" potatoes to accept the units It 
had ordered and reject the rest. U.C.C. 2-601(c) (1978). Had re- 

nhRt" T Ct S? the ,, excess P tatoe s, ^ would have had no further 
obligation for those "extra" potatoes. U.C.C. 2-602(2) (1978). By 

^n^L e ^Irl e i Ct l ng ? e . POtat0es ' res P ndent accepted them, and 
thus became liable for their cost. U.C.C. 2-606 (1978). 

Respondent also alleges that as a result of the delivery of the 
credit P <? K? 1 - th l PartieS agreed to an uns P ecj fied extension of 
reBTxmd^tfa?? * resp ndent is not > in ^ least, credible. Since 

promntlv I 1 V^ for the amount of P otatoes * did ^der 
promptlv-nor had it made any effort to make even partial 

Sinanf KTT 4-'L. i,* i ni -* . 



u 

, by the time !t filed its 

, respondent's claims are of no value 



' liaWe t0 ^PWnant for the contract 



- . i,tuj.uu. iis tailure to pav such sum i n vinlaH 
tion 2 of the Act fm- w u; n v, .. , violation wi OC u- 

terest reparation should be awarded, with in- 
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ORDER 

, . e tuu nrrler respondent shall 

Within thirty days from the = date of ^ ord ^ .^^ ^^ 
pay to complainant, as reparation, *4,40o. . , until paid . 



WEL ,P ICT , I,,, , S AM W AN o FOO, C OR ,, I- PACA Docket No. 
2-6737. Decided February 14, IW. 

i Notice of breach-timely 

Acceptance-partial unloading-lMpectlon-timc y ^ ca|cu | ab i e with mnthe- 
F.O.Il, S uitalile shipping ranty-Dama S -ne rf compu(3tlon al- 

matlcal accutacy-DamageB-deviaUon from noraia 

lowed. , Mrid to ha ve accepted by unload- 

In a F.O.B. sale of strawberries Blndent was *o u ^.^ Wflg denio n 

ing. Complainant's breach of warranty of a ab e s PP ^.^ ^ flve f 

stated by a Federal inspection made 30 houis a to a ^ ^ of tl 

35% soft and leaking berries and an a verage of 1 4A > Respond ent dumped 
breach given 2 to 3 days after arrival was found to .^ ^ ft trac t 

approximately one half of the berr.es nd p ^ f This w- follll to be n 

ra e plus Tectrol and cooling expenses f 01 : the en , g counterc a m ,r s 

adequate approximation of ^^^ ^^t failed tc , tab! h , , U 
ing out of the Ban* transaction was den.ed beca ^^ respondent fa.led^o 

' e resale of 



ng ou o 

Intention that the ^^S'i ^s proceeds of the resale 
account in the normal manner a 
berries less expenses of the resale. 



GeorgeS. Whitten, p ^ idin f ^^if for complainant. 
Thomas P. OH*H> Newport Beach, - - 
Joseph A. Cerroni, Jr., V.enna, VA, for i P 

A. CavW. ***** 

DECISION AND ORDER 

PBBUMINARY STATEMENT 

**r the Perishable Agricultur- 
eparation proceeding under i e( se ^, A 

Act, 



mplaint was ^^nunt of 1,930-00 in 

ot ~ 



r * 1 
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th?,^, 1 " th f am Unt f $953 '"- Complainant filed a 
the counterclaim denying any liability thereunder 

dels norexce^SinoV" ^"T' C mplaint r counterclaim 

provided in io $ n 7 20' of n l R e i "^ ^^ f PTOCedur 
u bBtiion 4f.^u of the Rules of Practice (7 PPR s d7 9m J B 

an a^lZ // T 8 siate "t, and respondent 

a statement 



FINDINGS OF FACT 

2. Respondent, Sam Wang Food Porn Tn, 
whose address is 1258 5th sLet N.R ' " * C rP 



$148.00 for Tect ond ^ ^ $ ' 6 ^ ""' f r C Iing ' 

a total price for the ,o?of $4 460 05 ^ temperature recorf -- " 



on 
tions on the bm ofL "I 8 rehou ^' Respondent made nota- 

Poor condition! 8 il tme that the "trawbertae were In 



e sh Wed tem P e tures throughout 

a few short term ex ur r erl f ^ M t0 36 degrees - but '"^d 

6. On June 6 1984 ! in ^ 45 t0 48 degree range ' 
inspected at re'sconrt^ f " the strawberr 'es were federaJly 

temperatures o "L Wa t USe ' The in9pe tion showed 
the - 



an< ! firm ' Mostly 

berried C'' n n6 '" S m6 ' average 

"ernes. Decay ranges 5 to 40%, in most, none 
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in some, average 14% Gray Mold Rot, mostly nested some 

scattered throughout pack. 

7. Respondent notified the broker, M & M Brokerage Company of 
\Vatsonville, California, on June 6, 1984, that 386 flats of the straw- 
berries were in unsalable condition. The broker notified comp lam- 
ant of the condition of the strawberries on or about June 7, to June 
9 1984 

' 8. On June 11, 1984, at 9:45 a.m., 386 flats of ^strawberries 
were federally inspected in respondent's warehouse. The inspect on 
showed the temperatures to range from 40 to 42F and atated the 
condition to be as follows: 

Generally 35 to 75%, in few none, average 44% Soft and 

leaking berries. Decay ranges 25 to 100% Average 46% 

Gray Mold Rot in well developed stages. 

It was noted on the certificate that respondent stated to the inspec- 
tor that the lot of strawberries was to be dumped. 

9. Respondent dumped 386 flats of the strawbernes and pa.d 
complainant at the contract rate for the remammg strawberr es 
plus cooling, Tetrol, and temperature recorder charges for the 
entire load, or a total of $2,530.05. wViirli was 

10. The informal complaint was filed on July 3 1984 which was 
within nine months after the cause of act.on alleged herem 
ci-ued. 

CONCLUSIONS 

Complainant brings this action to recover the balance ol : the pur 
chase price of the 768 flats of 



%%&&** * r/ pon co r T trfc 

The Grc llshipper Potato v. Southwestern Produce Co., 28 Ague. 



o d s th. U. contract 

neither party 
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submitted a copy of a broker's memorandum of sale. Also the 
record does not contain any statement from the broker. The only 
documentation of this sale is complainant's invoice which does not 
show that the strawberries were sold with any grade designation. 
Respondent used the bottom of the invoice to render its accounting 
to complainant, and made no objection thereon to the terms of the 
sale. Complainant has consistently denied that the strawberries 
were sold as U.S. No. 1, and accordingly we find that the strawber- 
ries were sold without any designation as to grade. 
Both parties admit that the strawberries were sold on a fob 

x?fi S iQ^f eqUently Under the a PP licable regulations (7 CFR 
S 4b.4d(i) & (])) the suitable shipping condition warranty was in 
effect as to this shipment. Under the terms of the warranty com- 
plainant was obligated to ship strawberries which would arrive at 
contract destination without abnormal deterioration provided 
transportation services and conditions were normal. The Ryan tem- 
perature tape, as well as the pulp temperatures disclosed by the 
federal inspection of June 6, 1984, indicate that transportation 
service and conditions were normal. Complainant, however, con- 
tends hat the federal inspection on June 6, some thirty hours after 
arrival of the berries, should be discounted as being too late. Cer- 
tainly we would prefer to see inspections made as soon as possible 
alter the arrival of perishable produce. Nevertheless the inspection 
of these berries showed that temperatures had been kept within an 
acceptable range, and consequently the results of the inspection 

ngVera ff i f 35% S ft and leakin * berries > P lus an aver- 
! ay M ld Rot ' are clearl y indicative of a failure of the 

^ g d deliver ^ at time of "rival. See Rala 
Farms v. E. Armata, Inc., 32 Agrlc. Dec. 679 (1973.) 

nf T* a i S V ! gorousl y maintains that it was not given 
no cenf 1 '"I ?*"* * reasonable *"ie. The requirement for 
i* 5 ect 1 o n 2 7 m *?*$ WUhln a We time is set forth 
SPH i ( Xa) f the Uniform Commerdal Code. Its purpose, 
bad fdth IP r^ v that Secti n ' is to P revent mmcll 

" 3G Ari 



in its 
e ther d C ndition P roblems in 

n " Hnw hr Ugl ? the br ker Until " some ten AV- after 
u^'^^** representative in filing the in- 
Pict's saSan Mr n ***?* stated that "according to Well- 
' n 



n 

n Urphy ' Ws notes reflect 

his office was notiftod of 



r^^H 188 ? days after 

" ^u Consequently, by complain- 
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ratified of the breach as 

ant's own admission it may h ^, ^"c tion of the strawber- 
early as one day following the fede : al i rnsp feel that t hi 

ries, or two to three days after BIT val. .We [s ^ess^e or 

time length, under the circumstances^ th Agrfc o ec 10 08 
unreasonable. See BK Sm.rt v- ^^enth^ adequately shown 
(1957). In summary, we find that re spon de at shippin g straw- 

that complainant breached the " trac [ ing con dition at time of 

berries which were not ^* S ^ a l and timely not.ce of 
shipment, and that respondent gave adeq 

the breach to complainant. f traw bernes it becam 

Since respondent accepted the ruck t o tne reof less dam- 

liable to complainant for the f " ^ ch . The measure o damages 
ages resulting from comp tainant s b eacn accepta nce between the 
is the difference at the t.me and ^ ^ y would have had ;f 

deemed to be salable Responden pa ^ fl ^ of bernes 

tract price for these berr lesjhe re notice to the broker o 

were stated by respondent .when * Respondent on June , 

complainant's breach to be vmsa' ^.^ ^ ^ % 

1984" secured a federal .nspecUor ^o ^ average o 

overage of 44% ^^rtages. B-Pomto.^^^ 
Gray Mold Rot in weU ^^eW , ficate , and .t dear J ^ cQm _ 



doing this responen ^ rf the 
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per flat for the 386 flats of strawberries dumped, or $1,930.00. We 
will accept this amount as respondent's damages. 

Respondent's counterclaim requested $1.50 per flat for all of the 
berries on the grounds that they failed to meet the alleged contract 
requirements of grading U.S. No. 1. We have already disposed of 
this contention by our finding that the contract did not call for the 
strawberries to grade U.S. No. 1. The remainder of respondent's 
counterclaim is an effort to recoup the cooling, Tectrol and USDA 
inspection costs relative to the shipment of strawberries. However, 
in view of respondent's failure to account in the normal manner by 
showing the gross proceeds of the resale of the berries less ex- 
penses of the resale, we cannot award respondent this amount. The 
counterclaim should be dismissed. 

ORDER 

The complaint is dismissed. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 



ACTION PRODUCE u. CORGAN & SON, INC. PACA Docket No. 2-6801. 
Decided February 14, 1986. 

Burden of proof as to breach and damages- up on respondent-Answer not verified- 
no evidentiary value-Breach of warranty and damages-not proven. 

Respondent held liable for the contract prices of 9 of the 15 lota of lettuce it received 
and accepted without objection. Respondent failed to sustain its burden of proving a 
Breach of warranty and damages with regard to the 6 remaining tots, as its answer 
and supporting documents were not in evidence because the answer was unverified, 
and the documents did not support respondent's position. 

Andrew Sianton, Presiding Officer. 

Thomas Oliveri, Newport Beach, Calif., for complainant. 

Hespondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultur- 






Ct ' a8 amended 7 U ' aa 499a 

T S flled ln Which Complainant seeks a 

t r s r dent in the am unt f W^M n c 0n 

the sale of 15 truckloads of lettuce in interstate com- 
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H bv the Department 

A copy of the report of investigation prepare y ^ 
was served upon each of the pa r ies_ A cog^ ^ answer the reto 
plaint was served upon respondent, wmcn 
denying liability. . damages is in excess or 

* < 1 __ ' -,.^-t /\y-l 1M lien***-'!? .1 rt rVif\Vl- 

Although the amount claimed as Therefore , the shon 

515,000.00, the parties waived oral hear ng ^ R ! s O f 

ened method of procedure provided in sec to such proceduie 

Practice (7 CFR 47.20) is appto" e ;^ u be par t of the evidence 
the report of investigation is consme s . nce ;t b unverified, 

^^^i^^^^:r^^^ 

11UU HJIlBlUci-CU v- f" , . . fJanCe 11* n- lv ' m Qiiinff 

opportunity to submit ,ad ^^Binant .ubmi^-^^. 
statements and to tile bneib- ^ gubmlt any aaait 

statement, but respondent elecw 
dence. Complainant also filed a bnei. 

,Tna OF FACT 

e , isa partnership whose address 



X -- 

licensed 

UmeVof the transactions involve ^ 

under the Act 1984) complainant sold 

3. In August and 1 Septem 
entl5truckloadsoflettuce,a 

Con- 
tract 

Com- , Dflte ShiPP^ Price 

plainants uu 

Invoice $7,lOO.iW 

No - 8/2 /84 S.2!)y.5<) 

1202 g/13/84 5,163.3 

!SS 8/17/^4 



1470 

1487 
1522 
1520 
15fiO 



Total 
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respondent, 

formal complaint was ffl r "^ Wment therefor - 





CONCLUSIONS 



f 

ages due to any breach of wantv on ^ ^ ^ leSS ' 
spondent bears the burden of'rtfrT^ 7"' of com P'ainant. He- 



edly evidencing this poor ondZ "S lnSPeCti n rep rts 
nor the inspection reports can t,' 6Vei '' neither the 
dance, since the answer was no^t g T " y consid etion as evi 
Phillips Ente rp n s ^in~ted^' "' rf "' ^' 
Even if we were tn H^ , ' Ag " C ' Dec ' 1095 
they wou!d not be u T" 4 "? Va ' Ue 4 these 
" 



, 

Proof. The inspection port , eld to mn TT"* 111 ' 5 burden of 
voice number 1333 covers onlvSW , PP ' y t0 com Piainant' e in- 
*iH and Ut f the 88 



, 
and thereforets fin ?i Ut f the 882 



s n i 

and 7% decay fa the head ka/^e t * ^^ by 
*t.on of the entire load Sal th representat * n- 
complamanfs invoice numbe, ? R , '^P 60 ' 1 applicable to 
880 cartons shipped, and the insnf ^ " nly 12 of th ^ 
invoice number 1560 was t ffi? J P ertai ning to complainant's 
Dipped, Neither of the jnt " Cart ns of the 88 ^rtons 

dition of the lettuce when"^^ T represe te ve of the con- 
ness The inspection of compS- respondent>s P'-e of busi- 
9 3% decay, but it was taken on n^V T 06 nUmber 1576 *o 
after the lettuce was shbnM I 3 ' 1984 ' which was ^ days 
f" cannot, therefo e t^eT anT^l'' 21 ' 1984 ' That ins P 
tamng to oomplainan 's LvokP r\ Weight The infections per- 

*ow that the lettuce was tuT m t e M 1W and 1526 a PP e ^< 
breachof warranty(7 J as unsuitable shipping condition, in 

did commit a breach of warrantv tS ^ CTen if com P^^ 
he burden is still upon S2,/? th u 8pect to these two 
the value of the lettu ce I T ha d n Sh W the differe e b 
J a ue. The actual value ^^f " Warranted ' and its 
1525 cannot be determined be"" r m ! lce numbera BZ a "<i 

Moause respondent has not submitted 
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any evidence of resale, Salinas Marketing Cooperative v. Ed A. Keil 
Produce, Inc., 42 Agric. Dec. 1237 (1983). Therefore, it is clear that 
with respect to the six loads of lettuce which respondent asaeite 
were abnormally deteriorated, respondent has failed to sustain i its 
burden of proving a breach of warranty and damages resulting 
from the breach. . . ,, 

Respondent has offered no defense to liability for nine or the 
trucklots of lettuce which it admittedly accepted, and we nave 
found that respondent has failed to sustain its burden of Paving a 
breach and damages with respect to the six lots of lettuce it con- 
tends were abnormally deteriorated. ^^^^^^^ 
for the entire contract price for the 15 trucklots of ' WflfM > an * 
its failure to pay this sum to complainant is a violation of section ^ 
of the Act, for which reparation should be awarded, with interest. 



ORDER 

rder i 1 

at 



Within 30 days from the date of this order, i 
to complainantf as reparation, $85,939.04 with i 
tHe rate of 13% per annum from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 



DISTRIBUTORS, INC. v. too ENTERPRISES. PACA Docket 
No. 2-6808. Decided February 14, 1986. 

Interstate Commerce-Substantial Evidence-Damages 
Where complainant fail, to prove peaches "" 
sold in contemplation of such movement, complainant ,s 

JSdivard M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se, 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 



or 
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which 



coaint 



) ' S a PP lica! ^ Pursu- 
f the " are con- 



47.20 of the Rules of.. 
ant to this procedure, the 
sidered a part of the evid 

report of investigation In^aHHiHnn 11 !., 0886 ' 3S 1S the De Partme 
Portunity to file evidence in thpf' , Partl6S Were given an <* 
spondent filed a v^a^S^? "T 8 ? temento ' Th ^ 
filed a verified statement in v^i, A f tement ' and the complainant 
tement m Iep ly. Also, complainant filed a brief. 

FINDINGS OF FACT 



, Fresno, 






was shipped to 
Produce, San J^eT 
f,on July 22 , 1983, the 
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thereto (Certificate No P v 
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AH cartons genera Hy show vf n 
black discoloration. No dy" 
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Angeles County Ag 

Caches had 90% mo d and decav 
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5. On October 3 IO ' 
ft in pay ment for K 
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of S6.363.35 to rlpo that 
Poaches, On or abvemb 
reimbursement for this payment 
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Pndent for. the sub^t sh tl 3 ; the co P ia i 
J sh lpment , as fo]lows . 



f 
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peaches at $4.60 per carton ($5,533.80), and 45 cents per carton 
freight ($541.35), for a total billing of $6,075,15. 

7. The informal complaint was filed on July 3, 1984, which was 
within nine months after the cause of action herein accrued. 

CONCLUSIONS 

The dispositive issued in this case is whether or not the peaches 
were shipped in interstate commerce, or even in contemplation 
thereof. It is only such produce as is shipped in interstate com- 
merce, or in contemplation thereof, over which we have jurisdiction 
in this forum. See Dave Mendrin & Son v. Nick Delis Co., W Agric. 
Dec. 1555 (1969). The complainant, in its complaint, pleaded tnat 
the peaches involved here were shipped in "interstate commerce 
After the Presiding Officer gave the complainant notice to snow 
cause why the complaint should not be dismissed for want oi juris- 
diction due to its failure to allege either that the peaches we e 
shipped in interstate commerce or that the shipment was made in 
contemplation of interstate commerce, the complainant replied it 
had intended to ship the peaches to Hawaii. In view ol this, tne 
Presiding Officer permitted the case to proceed to ^S 61 "' ^ 
respondent, however, in its answering statement, denied tnat tne. 
peaches were sold in contemplation of interstate commerce, and in 
dieated that these peaches were not purchased in a . c ^ ait |" ;\ - 
would have allowed them to be shipped to Hawaii, i ne 
ant did not respond to these allegations We must ^hom, 1 ^ 

that the complainant failed to carry its burden of ' P^ 
subject shipment was made in contemplation of ^istate i co 
ine^cs, and we must hold that we have no Jurisdiction over the 
matter. P. C. Kellam v. Virginia Tomato Corp., 29 Agric. Dec. 
fl^YO) Therefore, the complaint must be dismissed. 

n - *H C The inspection on July 22, 1983, did show a significant 
GGivcu. , _,, \o a\i\Afxv\ PR that tne peacnea 

f this evidence, which was not satisfactorily ma 
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evidence fo 

Moreover, the coCrt has fd r'^ * the res P 
soever because, apparent t n I "'T" any dama S es 
at VaUev Distrib^^t^ ^^ f Pment "" 
were dumped in August 15 IQS TH ' 983 ' amval until they 
P'-oof that the peache Lr. tn f f,' There , 1S " "egatio n nor any 
is there any evidence tla t % U aleabl wl >en received. Nor 
Peaches pr^ to S\S^ e 7' alna f.^Pted to sell the 
ither that the peaches wL P ? m P laina "t's failure to show 

value of thepeachestceTv d th 11161 '? 3 " 43 " 6 UP n recei P t ' r th ^ 
Anders its ability Tp rove H Ugh ". P mpt and P r Per resaie, 
*ow the value of the pel hi ^ mP , SSible Since il ca "' 
have to have concluded that th P , T^ W W0uld therefo 
any da ma ges caused by th ^ aSeLd T " T^ feiled t0 6StaWish 
spondent. Ralph Sams d Co v T ^ 'i\ * f\ committe d by the re- 
324 (1960). Under ttese cir f t * So " S C " l9 A ^- Dec. 

have been dismis effc ZS"^ 3 t0 ' the C mplaint 
992 (1971). A'igfonrf G r(y)e v . 



ORDER 

The complaint is dismissed. 
Cop.es of this order shall be served upon the parties. 
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ecord, respondent would have to have filed a petition to reopen. 
however, petitions to reopen the record in a reparation case can 
>nly be entertained prior to the issuance of the final order. 7 CFR 
; 47.24(b). In this case, the final order was issued on November 21, 
985. Thus, even had respondent filed a petition to reopen at this 
ime, it would have to have been denied. Moreover, since respond- 
nt did not show that its failure to adduce the evidence in a timely 
ashion was not the result of its failure to use due diligence the pe- 
ition, even if filed before the issuance of the November 21, 1985, 
Decision and Order, would have been denied. See Zenith Radio 
orp. v. Hazeltine Research, Inc., 401 U.S. U.S. 321 (1971); and Re- 
instruction Finance Corp. v. Commercial Union, Etc., 123 F. bupp. 
48 (S.D. N.Y. 1954). 

In any event, the "new evidence" offered by respondent has been 
^viewed, and it does not aid respondent's cause at all because the 
new evidence" does not relate to the 480 cartons of lettuce 
Dipped to it by complainant on February 20, 1985, which are the 
abject of the complaint filed herein. Further, on reconsideration, 
sspondent appears to be arguing that the broker (Taylor-Byers 
o., Inc.) sold it the lettuce. The record, including respondent saci- 
lissions in its verified answer, does not support this allegation, 
ather, the record reflects that the broker performed its duties as 

broker, and was not the seller of these cartons of lettuce to re- 

Dondent. , , , ,, 

On the basis of all of the evidence in the record, we find that the 
Fovember 21, 1985, Decision and Order is amply supported by the 
^Idence and by the law applicable thereto. Accordingly, respond- 
nt's petition for reconsideration is dismissed without prior service 
pon complainant. , 

The order of November 21, 1985, is reinstated except that he 
3 paration awarded therein shall be paid within 30 days from the 
ate of this order. 
Copies of this order shall be served upon the parties. 



NADA MARKETING, INC., a/t/a RICHARD A. GLASS i Co. ,v. WEST- 
ERN PRODUCE COMPANY. PACA Docket No. 2-6945. Order 
issued January 17, 1986. 

Thomas R. Oliveri, Newport Beach, Cal.. for complainant. 
Tamara J. Wobig, Phoenix, Arizona, for respondent. 

Andrew Stanton, Presiding Officer. 

Decision by Donald A. Campbell, Judicial Officer. 
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K&A PRODUCE DIST. Co. INC. v. TOMMY M. BROWN and TIMOTHY X. 
COLIN d/b/a SARATOGA DISTRIBUTORS. PACA Docket No. 2- 
7000. Order issued January 17, 1986. 

Andrew Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.\ A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,740.30 in connection with a 
transaction involving the shipment of watermelons in interstate 
commerce. 

A copy of the formal complaint was served on respondent. Com- 
plainant, in its letter of October 22, 1985, authorized dismissal of 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 



PAK, INC.U. DEKLE BROKERAGE Co., INC. PACA Docket No. 2- 
6455. Decided February 4, 1986. 

4. Stanton, Presiding Officer. 
Complainant, pro so. 
Respondent, pro se. 

decision by Donald A. Campbell, Judicial Officer. 

RULING ON RECONSIDERATION 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C 499a e^-), in 
which a Decision and Order was issued by the Judicial Officer on 
July 12, 1985, awarding reparation to complainant in the amount 
of $5,337.50, plus interest. Respondent filed a timely petition for re- 
consideration and a Stay Order was issued on September 25 1985. 
Respondent alleges in its petition that it purchased the potatoes 
^t issue from Trademark Produce & Sales, Kennev/ick, Washing 
ton and that the Decision and Order erred in concluding that re 
^okdent purchased the potatoes from complamant with Trade 
^rk acting only as the broker. However, Finding of Fact 3 of th 
Section and Order states that Trademark sent a confirmation c 
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. th r sale was 

spondent admits in aragra^ of tt?, ai ' k ? th<J ^^ Re ' 
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the potatoes 



notice of rejeco em kat s 
which was 43 minutes aftot ^ P n February 28 ' 1983 ' 
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its desire o^ecfat 8^0 a ^ '' * & ' St n0tified T dem a rk of 
sion and 0K^ JL- * e Mxt da ^ as fou d by the Deci- 

given to the broke, a 8 Tr ^" ' *" n UCe f rejeCti " Was 
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this conniving evLn'ei not n P ndentS ^ Z ne ' Resolutio 
Order concluded it is 1' , f "T^' S1 " Ce ' as the Decision 
' 



e s , f 

inspection, respondent ' t T ^ conl that at the tim of the 

and any subsequen Tit S^t 'r^ 8 by Unl adi " g them ' 

been unreasonable Resnond en ^ '" W U ' d ' theref re ' have 



to make the t nf & moaAin was 



oa n 

However, the insctn .? 6S BCCeSSible for inspection. 
states after "Remark T2 ^ U0t SU "indent as it 

ing process." If tte unload Bh f ri ^'.T made duril W Unloa<! - 
tatoes to be inspected ^h u u CCUrred S lely to P ermit the po- 
tion report. ' h W Uld have been "'ear from the inspec- 
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awarded in the July 12 IQR n eby rein stated. The amount 
"t, shall be paid w4 ta 80 M!' f Buno " ^ Or der, including inter- 
-Pies of this ordeS 



MISCELLANEOUS 405 

Volume 45 Number 1 

KITAHARA FARMS, INC., a/t/a KITAHARA PACKING Co., v. UNION 
FRUIT COMPANY. PACA Docket No. 2-6664. Decided February 
4, 1986. 

Decision by Donald A. Campbell, Judicial Officer. 

DENIAL OF PETITION TO REOPEN 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued July 1, 1985, awarding reparation to complainant 
against respondent in the amount of $10,324.33. On July 10, 1985, 
respondent filed a petition for reconsideration. On August 12, 1985, 
the order of July 1, 1985, was stayed. On November 25, 1985, the 
respondent's petition was denied and the order of July 1, 1985, was 
reinstated except that the reparation awarded therein was ordered 
paid within thirty (30) days from November 25, 1985. On December 
17, 1985, the respondent moved to reopen this matter. Under the 
Rules of Practice, such motions can only be entertained prior ^ to the 
issuance of a final order. 7 CFR 47.24. Since the order in this case 
was issued on July 1, 1985, respondent's motion to reopen must be 
denied. In any event, the evidence, which consists of documents re- 
lated to a transaction which took place two months after the trans- 
action at issue, is not relevant or material to the issues in this case. 

It is noted that the November 25, 1985, order was not stayed by 
the filing of the respondent's motion to reopen, and that the re- 
spondent is expected to have complied therewith. 

Copies of this order shall be served upon the parties. 



GLOBAL TRADING, INC, v. LIMPERT BROS. INC. PACA Docket No. 2- 
6679. Order issued February 4, 1986. 

G. S. Whitten, Presiding Officer. 

Havid B. Ward. Greenville, S.C., for complainant. 

Afitchell H. Kisner, Vineland, New Jersey, for respondent. 

Decision by Donald A. Campbell Judicial Officer, 

STAY ORDER 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
nd Order was issued on December 11, 1985, awarding reparation 
to the complainant in the amount of $8,227.10. By letter received 
December 26, 1985, respondent has moved that this matter be re- 
considered and reopened. 
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Accordingly, the order of December 11, 1985 is hereby stayed. 
Complainant may have ten days from receipt of this order to file 
an answer to the petition to reconsider and reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent's petition shall be served upon the complainant, along 
with this order. 



GOLD COAST PACKING, INC., v. CORGAN & SON, INC. PACA Docket 
No. 2-6715. Order issued February 6, 1986. 

Andrew Stantnn, Presiding Officer. 

Thomas R, Oliveri, Newport Beach, Calif., for complainant. 

Leonard Krences, Harrison, New York, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.\ A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $52,268.30 in connection with 
a transaction involving the shipment of mixed vegetables in inter- 
state commerce. 

A copy of the formal complaint was served on respondent, which 
filed an answer thereto, denying liability. 

In a letter dated July 19, 1986, respondent moved to dismiss the 
complaint, claiming that complainant had filed suit in the Su- 

?^ 6 /o? Urt f the State f New York ' Count y of Bronx ' No - 
18(154/84, involving the same parties and issues as the reparation 

complaint. In a letter dated August 5, 1985, complainant was given 
five days from its receipt of such letter to show cause why the repa- 
ration complaint should not be dismissed, pursuant to 7 U.S.C. 
499e(b). Complainant was given several extensions to respond to 
the notice to show cause and eventually was told that its requested 
extension until January 6, 1986, would be its last. Counsel for com- 
plainant, in a letter dated January 6, 1986, indicated that it has 
been unable to obtain a voluntary dismissal of the court action. We 
must thus conclude that complainant has made an election of rem- 
edies under 7 U.S.C. 499e(b). Respondent's motion to dismiss is, 
therefore, granted. 

Copies of this order shall be served upon the parties, 
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TANITA FARMS, INC. v. THADDEUS J. SOBIECH d/b/a TBI ' SOBIECH 
PACA Docket No. 2-6866. Order issued February fa, IJSb. 

George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, Calif., for complainant. 

Jeffrey D. Shenvin, Middletown, N.Y., for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agncultur 
al Commodities Act, 1930, as amended (7 U.S.C 499a * * , 
timely complaint was filed in which complainant seeks ^paratmn 
against respondent in the amount of $79,176.00 in connection witf 
a transaction involving the shipment of onions m interstate com 



merce. 



erce. , j * 

A copy of the formal complaint was served on responde mt 
motion filed on December 23, 1985, complainant authorized dis 
sal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 



CO.OK.BO POTATO G~ EXCHANOK 

a MID-VALLEY BROKERAGE Co. FAOA UOCKGU 
issued February 6, 1986. 

Complainant, pro se, 

Scott Toothaker, McAllen, Texas, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the ^r 



Accordingly, the complaint is hereby termssed. 
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Copies of this order shall be served upon the parties. 



FURUKAWA SALES Co., INC., v . CANINO PRODUCE Co., INC., and/or 
BENCHMARK BROKERAGE, INC. PACA Docket No. 2-7007 Order 
issued February 6, 1986. 

Thomas R. Oliueri, Newport Beach, Calif., for complainant. 
Respondents, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et sea,}. A 
timely complaint was filed in which complainant seeks reparation 
against Canmo Produce Co., Inc. (hereinafter, "Canine"), and in the 
even Canmo is found not to be liable, against Benchmark Broker- 
age, Inc. (hereinafter, "Benchmark"), in the amount of $1,728.00 in 
connection with a transaction involving the shipment of strawber- 
ries in interstate commerce. 

pnf M 01 ?u 0f the f rmal com P laint w as served upon each respond- 
ent. Neither respondent filed an answer, and a Default Order was 

^nT A Sep * ember 17 ' 1985 > against Canino in the amount of 

Jnmn? f ^ , WaS f Und Hable for the fuU amount of the 

complaint, the complaint against Benchmark was dismissed, in ac- 

coidance with complainant's allegation of liability. Canino later 

cZn T^ 8 "^ defaUlt ' and SUch motion was Canted a S to 
m Zrf V^ ? 6faUlt rder ' S dismissal of Benchmark re- 
Canino Y ^ re Pening f the 



r dated December 2, 1985, complainant authorized dfa- 



minl 

agaI , nSt Canin ' a8Sertin that Benchmark 
complaint against Canino is, therefore, dis- 

Benchmai ' k is longer subject to a repara- 
ne nt ^^ a ^ si Benchmark was dismLed 

anno W b P 6 ^^ 17 ' - 1985 ' Default Order, no order of reparation 
can now be issued against Benchmark 

Copies of this order shall be served upon the parties. 
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DUAL DISTRIBUTORS, INC., v. A. PELLEGRINO & SON, INC., and/or 
MELON PRODUCE. PACA Docket No. 2-7008. Order issued Feb- 
ruary 6, 1986. 

Andrew Stanton, Presiding Officer. 

Complainant, pro se. 

Joseph E. Obreys, Boston, Mass., for respondent Melon Produce. 

Respondent Pellegrino & Son, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C 499a et se* A 
timely complaint was filed in which complainant seeks repaiation 
against respondents, jointly and severally, in the amount of 
$10,689.25 in connection with a transaction involving the shipment 
of mixed vegetables in interstate commerce. 

In a letter dated December 6, 1985, the Department ^mforrned 
complainant that respondent Melon Produce had pr ovided | evidence 
that complainant had filed suit in the United States District M 
for the District of Massachusetts (No. 85-3019-W) "**** ^ 
spondents, involving the same issues as the repar ati on ^ compla mt 
Complainant was given 15 days from its receipt of^ uch lettwto 
provide evidence that the court suit had been disnu ^* 
prejudice, or the reparation complaint would * e d pursu 
ant to 7 U.S.C. 499e(b). Complainant did not file a response. 
Therefore, the complaint herein is hereby dismissed. 

Copies of this order shall be served upon the parties. 



13, 1986. 

Peter Train, Presiding Officer, t 

Harold E. Creamee, Idaho Falls, Idaho, for complainant 






C.J-'s Brokerage, 

Decision by Donald A. Campbell, Judicial Officer, 

ORDER OF DISMISSAL 
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above-captioned case. The settlement provided, inter alia, that cor 
plamant would promptly notify the Department of Agriculture th 
his claim was settled once he received the agreed-upon paymenl 
Payment has been received and complainant has authorized dismi 
sal of complaint. Therefore this complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 

VITA-WELLBROCK-KEARNEY INC. v. A.A.A. PRODUCE INC. PACA 
Docket No. RD-86-94. Decided January 2, 1986. 
Respondent was ordered to pay complainant, as reparation 
$1,750.00 plus 13 percent interest per annum from February 1, 
1985, until paid. 



TEXAS DISTRIBUTING Co. INC. v. CHINO'S PRODUCE INC. PACA 
Docket No. RD-86-95. Decided January 2, 1986. 
Respondent was ordered to pay complainant, as reparation, 
$31,128.60 plus 13 percent interest per annum from December i, 
1984, until paid. 



GERALD E. MANN a/t/a FIESTA PRODUCE u. SUNSHINE JUICE CORP. 
PACA Docket No. RD-86-96. Decided January 2, 198b. 
Respondent was ordered to pay complainant, as 
$8,968.00 plus 13 percent interest per annum from January i, 
until paid. 



CORKY FOODS CORP. v. PRN FRUIT AND VEGETABLE BROKERS INC 
PACA Docket No. RD-86-97. Decided January 2, 198b. 



Respondent was ordered to pay com V lama ;* S * 
$1,300.00 plus 13 percent interest per annum from duly 

until paid. 



EI.MCO v CENTRAL PRODUCE CORP. and/or NATIONAL PRODUCE Dis- 
TMUTORS INC. PACA Docket No. RD-8G-98. Decided January 2, 
1986. 

fS" 3 5 ^s^^^^^. 

until paid. 
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SAM WONG & SON INC. u. LYCO FOOD PRODUCTS. PACA Docket No. 
RD-86-99. Decided January 2, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$19,123.20 plus 13 percent interest per annum from June 1, 1985, 
until paid. 



TOM LANGE COMPANY INC. v. BEN CONTRERAS PRODUCE. PACA 
Docket No. RD-86-100. Decided January 2, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$33,801.30 plus 13 percent interest per annum from June 1, 1985, 
until paid. 



MOUNTAIN LAND APPLE SALES INCORPORATED v. CROWN PRODUCE 
Co. PACA Docket No. RD-86-101. Decided January 2, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$4,200.00 plus 13 percent interest per annum from June l t 1985, 
until paid. 



FOWLER PACKING Co. INC. v. CROWN PRODUCE Co, PACA Docket 
No, RD-86-102. Decided January 2, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$1,147.60 plus 13 percent interest per annum from July 1, 1985, 
until paid. 



FOUK STAR TOMATO INC v. CROWN PRODUCE Co. PACA Docket No. 
RD-86-103, Decided January 2, 1986. 

was ordered to pay complainant, as reparation, 
"" 13 percent interest per annum from June 1, 1985, 



REPARATION DEFAULT DECISIONS 3 

Volume 45 Number 1 

Respondent was ordered to pay complainant, as reparation, 
$62,222.80 plus 13 percent interest per annum from June 1, IJSb, 
until paid. 

C. H. ROBINSON COMPANY * WHIZPAC INC. PACA Docket No. RD- 
86-105. Decided January 2, 1986. 

Respondent was ordered to pay complainant, J^***' 
16,128.80 plus 13 percent interest per annum from Fe bl uary 1, 
1985, until paid. 



-r. r>/iT.D M TOM PANNO, JR- 
RALPH & CONO COMUNALE PRODUCE CORP. v. AU 

PACA Docket No. RD-86-106. Decided January , 
Respondent was ordered to pay complainant, as r 
plus 13 percent interest per annum from December 
paid. 



_ ' ' 

T & M MARKET SERVICES INC. a/t/a 

C. H. ROBINSON COMPANY v. T & M MARKBI Decided 

GET FRESH PRODUCE Co. PACA Docket No. RD 80 

January 2, 1986. 

j *i fn nav complain3nt> c 
Respondent was ordered to pa.y i 
$5/20.85 plus 13 percent interest per annum horn 

until paid. 



IN , EKSTATE PAC.NO Co. , BAHs l,c. PACA Docket 

No RD-86-108. Decided January 2, !Sb. 



per 

i- - - 

1985, until paid. 



PTANTATION PRODUCE COMPANY u. 
PACA Dock. No. RD- 



86-109- Decided January 2, 198b. 



414 
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until paid, 



as reparation, 
annum from 



s r , 

1986. ttu-sb-lio. Decided January 3, 



as reparation, 
until paW annum from 



p - ' AULKNER /a T J' 

Co. PACA Docket No. RD-86-111. Decided January 3, 



l3 n . tf ""Plamant, as reparation, $163.05 

13 percent mterest per annum from August 1, 1984, until paid. 



i 
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Respondent was ordered to pay complainant, as reparation, 
6,599.40 plus 13 percent interest per annum from May 1, 19i>, 



until paid. 



MALENA PRODUCE INC. v. CROWN PRODUCE Co. PACA Docket No. 
RD-86-115. Decided January 3, 1986. 

Respondent was ordered to pay complainant, a \ reparation, 
4,574.37 plus 13 percent interest per annum from May 1, last), 
until paid. 



KELLY PRODUCE INC. v. CROWN PRODUCE Co. PACA Docket No. RD- 
86-116. Decided January 3, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$149,392.05 plus 13 percent interest per annum from June l, laao, 
until paid. 



Rio VISTA LIMITED a/t/a GIUMARRA OF CARLOAD u RHINO'S 

PRODUCE INC. PACA Docket No. RD-86-117. Decided Janua:y 3, 

1986. 

Respondent was ordered to pay complainant, as ' W ra ^ 

$3,092.90 plus 13 percent interest per annum from May 1, 

until paid, 



MARVIN A. SCHWARZ d/b/a MARVIN SCHWARZ PRODUCE v. THE 

PRODUCE Co. PACA Docket No. HD-86-U8. Bedded January 6, 

1986. 

Respondent was ordered to pay complainant, ^ repar 

$5,134.80 plus 13 percent interest per annum from July 1, 



AUSTIN J. MERKEL Co. INC. v. DAVID FREED d/b/a FREED PRODUCE 
Co. PACA Docket No. RD-86-119. Decided January 6, 1986. 



'I Hi 
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ACT 



Respondent was ordered 

interest 



nuwwwa PACADolTet 
Respondent was ordered 



d/b/a W ' H ' Dls ' 



paid. 



February 1, 1985, until 



until paid 



January 6, 1986 

3S >'^"' 
per annum fr n> October 1, 1984, 



until paid. 






D - 

January 6, 1986 

compiainant ' ' 

per annum fr October 1, 1984, 



- " Q " INTEKO 

January 6, 1986. 
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lainant, as reparation, 

Respondent was ordered to pay com ^ num from December 1, 
55,500.00 plus 13 percent interest per a 
1984, until paid. 

TNG PACA Docket No. 
JONES FAMILY FARM, v. SUN ROOT FOODS 
*D-86-125. Decided January 6, 1986. reparation, 

tilrnnElTlkj 

Respondent was ordered to pay com nunl from May 1, 1985. 
$7,793.61 plus 13 percent interest per a 
until paid. 

BROKERAGE INC. and/or 

APPLEWOOD ORCHARDS INC. v. BENCHMARK Br>86 _ 72 , Deci ded 
FLEMING COMPANIES INC. PACA Docket 

January 15, 1986. . t as reparation, 

Respondent was ordered to pay C01 "P ^m from December 1, 
$1,219.75 plus 13 percent interest per 
1984, until paid. 

CORPORATION a/t/a ALL 

STEVCO INC. v. ALL SEASONS HAWBB^^ Decided February 
SKASONS PACKING. PACA Docket No. * 
12, 1986. loinant as reparation, 

Respondent was ordered to P^ "^'m*- ^ *< 1984 ' 
$6,732.00 plus 13 percent interest P 
until paid. 

Co Vi SUPER SPUDS INC. 

DONALD F. SCHAUB d/b/a WM. ScH , A " B Febr uary 12, 1986. 
PACA Docket No. RD-86-121. Deciaea ^ repara tion, $755.25 



Respondent was ordered to pay ~^fj^e 1, 1984. until paid, 
plus 13 percent interest per annum 



Co. INC, PACA 
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Respondent was orrWpH f 

$17,793.50 plus 13 percent interest '7^'^' * 

until paid. teiest per ann m from July 1, 1985, 



FOUR STAR TOMATO . 

No. RD-86-129. DedJ 1 C ' INC ' ^CA Docket 

Respondent was orrWprf f~ 

f, 862.50 plus 13 percent i nere 7 D eT7 "'"l'' as 

1984, until paid. c IM est pei -annum from December 1, 



Respondent was ordered t n n.,, 

$1,810.50 plus 13 percent intirJ 7 C mplmnant , reparation, 

until paid. P rC6nt lnterest P er "nnmn from August 1, 1985, 



ANTON-ARGIRES BEOS. & Cn ,n 

PACA Docket No. RD-86-13]' /, f 1 WH ' TE PRODUCE INC - 

d 



was 





$1-257.00 plus 13 percent interes^P C mplai " ant ' reparation, 
until paid. ' mterest P er a ""um from August 1, 1985, 



N 



er annum from August 1, 1985, until paid. 

GARNAND MARKETING IN n 

Docket No. RD-86-133 Decided ^ ^^ PR DUCE INC " PACA 
Ol ^ecwed February 18, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$2,905.64 plus 13 percent interest per annum from August 1, 1985, 
until paid. 



TEXAS DISTRIBUTING Co. INC. v. HOLLY PRODUCE Co. INC. PACA 
Docket No. RD-86-134. Decided February 18, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$27,150.15 plus 13 percent interest per annum from August 1, 1984, 
until paid. 



SEQUOIA ENTERPRISES INC. u. ALEXANDER C. GUERRA and VIOLA A. 
GUERRA. PACA Docket No. RD-86-135. Decided February 18, 1986. 

Respondent was ordered to pay complainant, as reparation, 
11,577.25 plus 13 percent interest per annum from July 1, 1985, 
until paid. 



SUNSHINE PRODUCE EXCHANGE INC. v. SUMTER VEGETABLE COOPERA- 
TIVE. PACA Docket No. RD-86-136. Decided February 18, 1986. 
Respondent was ordered to pay complainant, as reparation, 
$1,739.82 plus 13 percent interest per annum from May 1, 1985, 
iint.il paid. 



EXFORTADORA FRUTICOLA AZTATLAN, SA. DE C.V. V. TRIPLE B 

PRODUCE DISTRIBUTORS INC. PACA Docket No. RD-86-137. Decided 
February 18, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$19,815.90 plus 13 percent interest per annum from August 1, 1984, 
until paid. 



MIGUEL PRODUCE INC. v. PRN FRUIT & VEGETABLE BROKERS 
Iisrc. PACA Docket No. RD-8G-138. Decided February 19, 1986. 
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upaid 



rdere f d . t0 
P6r 



Complainant, as reparation, 
from June I 



n C ' "' FARMER SMI ' S WHOLESALE INC. PACA 

Docket No. RD-86-139. Decided February 19, 1986. 

1 dered . 4 PaJ com P lai " an t. " reparation, 
paid " e 6reSt P6r annUm from June I- 1985 ' 



until paid. 



n, , K GUERKA BROS ' PEODUCE - PACA 

Decided February 19, 1986. 



r annum 



reparation, 
, 1985, 



No. 



until paid. 



n; HOLLY 

Decided February 19, 1986. 



annum 



reparation, 
, 1985, 



Decided February 19, 



"' CENTRAL 
' PACA 



No. RD-86-143. 
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Respondent was ordered to pay 
13,668.75 plus 13 percent interest per annum 
until paid. 



SCOTT F ]NKS Co. INC. , H & L SALKS INC. PACA Docket No. HD 

86-144. Decided February 20, 1986. 

Respondent was ordered to pay compU 

$2,415.10 plus 13 percent interest per annum from 

until paid, 

r* GUERRA and VIOLA 

ADMIRAL PACKING COMPANY v. ALEXANDER o. RD _ 86 _ 145 . 

A. GUERRA d/b/a V & A PRODUCE. PACA Docket 
Decided February 20, 1986. renaration 

Responde 
$3,080.00 
until paid. 



Respondent was ordered to pay C om ugust 1, 
$3,080.00 plus 13 percent interest per annum horn 



CO. 

RD-86-146. Decided February 
Respondent was orderec 1 to pay 
$22,329.60 plus 13 percent mteiest 
until paid. 



S " r ^-^r F r^s raC " p ' C4 



February 20, 1986. 
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1 To Pay com P an ^t, as reparation, 

W88-80 plus 13 percent interest per annum from December 1, 
1984, until paid. 



VICTOR E REYNOLDS d/b/a R.TTER AND COMPANY Vt CARTIAN 
PRODUCE INC. PACA Docket No. RD-86-149. Decided February 20, 

Respondent was ordered to pay complainant, as reparation, $938.25 
plus 13 percent interest per annum from April 1, 1985, until paid. 



Mnn - * STANLEY & JOE Russo - PA CA Docket 

No. RD-8G-150. Decided February 21, 1986. 



i t0 Pay com P^n*nt, as reparation, 

. , P - , PerCent interest per annum from November 1, 
, until paid. 



BEEF STAKE TOMATO GROWERS INC. . MAR-TIM TOMATO Co. INC, 
PACA Docket No. RD-86-151. Decided February 21, 1986. 
Respondent was ordered to pay complainant, as reparation, 
*l,^1.00 plus 13 percent interest per annum from August 1, 1984, 
until paid. 



DEARDORPF-JACKSON COMPANY v . A. PELLEGRINO & SON INC. PACA 
Docket No. RD-86-152. Decided February 21, 1986. 

Respondent was ordered to pay complainant, as reparation, $543.77 
plus Id percent interest per annum from May 1, 1985, until paid. 



PLAINVILLE PRODUCE INC. v. L, C. INTERNATIONAL COMPANY. PACA 
Docket No. RD-86-153. Decided February 21, 1986. 
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Respondent was ordered to pay complainant, " "Pa 
$2,306.50 plus 13 percent interest per annum from January 1, 



until paid. 



Rio VISTA LIMITED a/t/a 
TERPRISES INC. PACA Docket No. 
1986. 



. 

Respondent was ordered to pay complainant^ ^ reparation 
$8,610.00 plus 13 percent interest per annum from August 1, 



until paid. 



, DDM TTntiTT & VEGETABLE ORX. 

A. J. SALES COMPANY v. FKIN mim ^ 
PACA Docket No. RD-86-155. Decided February 21, I9b. 

Respondent was ordered to pay comp *""^ f ' 
$34,783.30 plus 13 percent interest per annum irom 



until paid. 



n T M P M & M PRODUCE BROKERAGE. PACA 
AMERICAN BANANA Co. INC. i;. w m 

Docket No. RD-86-52. Decided February 26,^ ^ reparation( 
Respondent was ordered to pay comp ' " n ^ 
$7,884.90 plus 13 percent interest per annum 
until paid. 



B, IN C. , CO. PACA Docket No. 

. Decided February 



po 1 

$2,981-00 plus 13 percent interest 
until paid. 



BROKERS INC. 
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Respondent was ordered to pay complainant, as reparation, 
$41,019.30 plus 13 percent interest per annum from July 1, 1985, 
until paid. 



MAINE FARMERS EXCHANGE v. NATIONAL PRODUCE DISTRIBUTORS 
INC. PACA Docket No. RD-86-158. Decided February 26, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$63,950.25 plus 13 percent interest per annum from June 1, 1985, 
until paid. 



SUNSPROUTS OF TEXAS INC. v. BEN VASQUEZ PRODUCE INC. PACA 
Docket No. RD-86-159. Decided February 28, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$19,469.05 plus 18 percent interest per annum from July 1, 1985, 
until paid. 



DEL MONTE FRESH FRUIT COMPANY v. CROWN PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-86-160. Decided February 28, 1986. 
Respondent was ordered to pay complainant, as reparation, 
$29,673.50 plus 13 percent interest per annum from June 1, 1985, 
until paid. 



PEPPER POTATO FARMS INC. v. GILO'S PRODUCE Co. PACA Docket 
No, RD-86-161. Decided February 28, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$3,460.00 plus 13 percent interest per annum from February 1 
1985, until paid. 



CENTRAL PRODUCE DISTRIBUTORS INC. , FREE STATE PRODUCE INC. 
PACA Docket No. RD-86-162. Decided February 28, 1986. 
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Respondent was ordered to pay 
$59,070.00 plus 13 percent interest per 
until paid. 
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as reparation, 
March 1, 1985, 



FREE STATE PRODUCE INC. FACA 
JOHN B. HARDWICKE COMPANY u. FREE far 



. 
Docket No. HD-86-163. Decided February 

Respondent was ordered to pay c0 
11,934.50 plus 13 percent interest per 
until paid. 



reparatio n, 
from June 1, 1985, 



^ 

In this reparation proceeding unde^ the Pensh^ g 



of 



order 



shaU be served upon tne part.es. 
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reSP " dent ^ eming Com P<* I- filed a motion 
the proceeding after default and allow the filing of an 
"pursuant to section 47.25 of the Rules of Practice ?7 



resndn-p and il is ""^^d that 

respondent Fleming Companies Inc. has failed to present a good 
reason why it failed to file a timely answer. The recoiTcontains a 

" 



ceed r a W- e 

ceved by Fleming Companies Inc. on September 26, 1985 The 

' 



beVair'of Fl n > 

claims fit, T 1 t Tu Pa " ieS InC ' Flemin S Companies Inc. 
claims in its motion that the complaint was not received by its 

Produce Operations" unit. However, such internal d stribution 
problems are not a good reason for the failure of Flemtag Compa" 
mes Inc. to submit a timely answer. Therefore, thTmotionto 
reopen after default is hereby denied. mouon to 

Copies of this order shall be served upon the parties. 



As . 

85 - 164 ' Or der issued January 15, 



1986 

ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 

Act" i P qT eding ""^i' th6 Perishable Agricultural Commod- 

o T: i a ?. an r d8d ' 4 " a et Seq ' } ' the ra P"dent 

March to c^. a l el y answer ' A Default Order was issued on 
March 15, 1985, ordering respondent to pay $48,669.50 with inter- 
est. On November 12, 1985, respondent filed a motion to re pen the 
proceeding after default and allow the filing of an answer " 
fault S o'!.H de ntS , m f on must te denied. The March 25, 1985, De- 
from tt/r/fv res P ond f nt t0 pay re P^on "within 30 days 

Z AprU 24 e ^T^i ^^ Paym6nt Was due ^ 
to h a v P hi ' f ' Aftei ' that date 'he Default Order is considered 

onsfder rr 6 V^ ^ Se retary is without jurisdiction to 
consider motions such as that made by respondent. See Laaky v 
Commissioner of Internal Revenue, 235 F.2d 97 (9th Cir 1956) ami 
per curia m 352 U.S. 1027 (1956); Southland Produce c" a/I a Key- 

789 (19^) " Cmmm0 B '' 0therS Wholesal *' 39 Agric Dec 

Copies of this order shall be served upon the parties. 
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s-i -n rv> n f Pitfqhurffh v. CENTRAL PRODUCE uo. 

CONSUMERS PRODUCE Co., ol rittsouis" v . ^ January 17, 

INC. PACA Docket No. RD-85-391. Order issued Januaiy 

1986. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable ^Agricultur- 
al Commodities Act, ^ ^ ^tmp.ataant seeks reparation 
timely complaint was filed in which comp ion with a 

against respondent in the amount of .$6^0 m ^ ^^ ^ 



against respondent in the amount o fa 

transaction involving the shipment of produce in 

copy of the formal complaint was served on respondent. By 

* 



copy o e 

letter dated September 27, 1985, f^*J%tont* 'heck 
Department that respondent had tendered t"""^ sent 

' n 



letter dated Septemer , , tont* 'heck 

Department that respondent had tendered t"""^^ sent 

in full settlement of complainant's clam, Comp an ^ 

such check and informed that an order ^wou c be u ^ 

the complaint. Complainant, in a letter dated 

agreed to the proposed dismissal. 

Accordingly, the complaint is hereby d"* 

Copies of this order shall be served upon the 



OKO.H 



In this reparation proceeding ( 

Commodities Act, 1920, as '"^, December 3, 1985, re- 
Fault Order was issued against respondent ^o 



quiring him to pay ^^'"nto the Department however 
? T om July 1, 1985 until paid Un^ known to th e P ^ ^ ^^ ^ 
was that respondent had fUed a pet ^ : Distri ct of Ohio, 
United States Bankruptcy Court to the > to^ November ,, 



this, it is now vacated. respondent's debts have been 

It is unknown as to whetner me y re 

diLbarged by the BaupCouvt u c { , ^ .^ ^^ 

.notified that such a d. 



e n 

Charge Tas been ordered, this matter * stayed. 
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eet, Cmcinatti, Ohio 45202. 



ORDER CORRECTING PRIOR ORDER 



per annum Lay 1 

been from May 1 lT 8 4 

" 



* ^ """ f 13 pe eDt 
, ' mt8nil!t Sh uld have 

^ 

t the rate of 1 ' 



Copies hereof shall be served upon the parties. 



O & Co ' INC ' 

. Order issued February 13, 1986. 

ORDEH REOPENING AFTER DEFAULT 



Docket 



failed to fil 
fault 






on 



good reason has been 

should be granted 

*. 16 Ag?" Dec 

the filing of an answer i S e tade 



e?.), the respondent 
e the1uance f a De " 



h and !t is 

ithm a reasonable time, and that 
relief requested in the 
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Respondent has ten days from service hereof to ffle , an 
Failure to file an answer in that time will result mi ns i 
the Default Order against it. No extensions of tame w 11 be granted. 
In order to be considered part of the evince in this proceedmg, 
the answer must be verified. 

Copies of this order shall be served upon the parties. 

C.H. Ro_ COMPANY , WHBPAJ INC. PACA Docket No. RD- 
86-105. Order issued February 13, Uo. 

STAY ORDER 

j- .,r,Hpr the Perishable Agricultural 

In this reparation proceeding undei to* } fl Default 

Commodities Act, 1930 as amended (7 UAO4 e V^ ^ ^ 
Order was issued on January 2 1^**^ re P ceived January 
complainant in the amount of $5,1** <, W re opened after 

9, 1986, respondent has moved that this mattei v 

default. 1Qfifi je hereby stayed. Com- 

Accordingly, the order 3 ^%A order to file 
plainant may have fifteen (15) days from rece.pt o 
an answer to the petition to PeaBte^ ties . A copy of 

- 



E& S 

DISTRIBUTORS 

ruary 13, 1986. 

ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 

In t Ms proceedin, 
ities Act, 1930, as amended 



. coIlc 
Th e record has been carefully c ^ ^ relief Iequeste d 
the that a S ood f^^r^anted Respondent Lims that it opevat- 
the otio % sh ^" e / 2 r o n 1 t 985 to November 1, 1985, and that it 

' 98 not receive any mail. Howev- 
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er, the return receipt card in the file shows that the complaint wa- 
received and signed for by respondent on October 30, 1985 Even i 
respondent was not operating after November 1, 1985, it could have 
responded to the complaint, as it allegedly was not operating ir 
January 1986 as well, but nonetheless submitted a motion tc 
reopen after default after receiving the January 3, 1986, Defaull 
Order. The motion to reopen is, therefore, denied. 
Copies of this order shall be served upon the parties. 
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In re: WILLIAM GRAHAM. P.Q. Docket No. 47. Decided January 9, 

1986. 

Robert Broussard, Reg. Div. OGC, for complainant. 
Jo/in Tollmen, Chicago, Illinois, for respondent. 

Decision by Edward McGrail, Administrative Law Judge. 

CONSENT DECISION 

The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended < Act ), (7 U b.O. 
Section 151 et ?.) by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service alleging that toe re- 
spondent violated the Act and regulations promulgated "nder 
(7 CFR Section 318.13 et ?.). The parties have agreed that the 
above-referenced proceeding should be terminated by entiy of this 
Consent Decision and have agreed to the following stipulations. 

1 For the purpose of this Consent Decision only, the respond- 
ent adrrl that' the Secretary of the United States Department of 
Agriculture has jurisdiction in the above-referenced proc : dmg, but 
respondent does not admit or deny the remaining allegations m the 

complaint, . f j.u- r* nri 

2. The parties stipulate and agree to the issuance of this Con- 
sent Decision without further procedures, m{mmm ^ 

3. The parties stipulate and agree to waive any requ nemente 
that the final decision in these proceedings contain findings and 
conclusions with respect to all material issues of fact, law, or d,s 
cretion, as well as the reasons or bases thereof; and 

4 The parties stipulate and agree to waive all rights to seek 
judicial review and otherwise challenge or contest the validity of 

HliS "^respondent waives any action under the Equal Acce^ to 
Tn^tice Act of 1980 (5 U.S.C. Section 504 et seq.) for fees and other 
expen^incuri,d by the respondent in connection with the above- 
referenced proceeding. 

FINDINGS OF FACT 

1. United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. 

2. Respondent William Graham is an employee of United Air- 
lirves at Honolulu International Airport. 

3 In the course of his employment for United Airlines respond- 
ent William Graham handles baggage moving from Honolulu Inter- 
national Airport to the continental United States. 
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CONCLUSIONS 



The parties having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the instant order in disposition 
of the above-referenced proceeding, such order and decision will be 

issued. 



ORDER 



1. Respondent William Graham shall pay the sum of one hun- 
dred dollars ($100) in settlement of this matter. Respondent Wil- 
liam Graham shall send, payable to the "Treasurer of the United 
States/' a certified check or money order for said amount to Mark 
Dopp, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D C 20250- 
1400, within thirty (30) days from the effective date of this order. 

This order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 



In re: UNITED AIRLINES. P.Q. Docket No. 49. Decided January 9, 



Robert Brouaaard, Reg. Div. OGC., for complainant. 
Sylvia Bateman, Honolulu, Hawaii, for respondent. 

Decision by William J, Weber, Administrative Law Judge. 

CONSENT DECISION 

The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended ("Act"), (7 U.S.C. 
Section 151 et seq.) by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service alleging that the re- 
spondent violated the Act and regulations promulgated thereunder 
(7 CPR Section 318.13 et seq.l The parties have agreed that the 
above-referenced proceeding should be terminated by entry of this 
Consent Decision and have agreed to the following stipulations: 

1. For the purpose of this Consent Decision only, the respond- 
ent admits that the Secretary of the United States Department of 
Agriculture has jurisdiction in the above-referenced proceeding, but 
respondent does not admit or deny the remaining allegations in the 
complaint. 

2. The parties- stipulate and agree to the issuance of this Con- 
sent Decision without further procedures. 

3. The parties stipulate and agree to waive any requirements 
that the Final decision in these proceedings contain findings and 
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conclusions with respect to all material issues of fact, law, or d,s 
cretion, as well as the reasons or bases thereot, ana 

4. The parties stipulate and agree to """* 
judicial review and otherwise challenge or contest the 



this decision. . , tVl _ T? nnR i Access to 

5. The respondent waives any ^Md Mother 
Justice Act of 1980 (5 U.S.C. Section 504 et seq for tees a 
expenses incurred by the respondent m connection with 
referenced proceeding. 

FINDINGS OF FACT 

1. United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. g bgg _ 

2. In the course of doing business. United Airim continen . 
gage moving from Honolulu International Airpo.t 

tal United States. 

CONCLUSIONS 



The parties having admitted the J 

ogreed to the provisions set forth f^^^ decision will be 
of the above-referenced proceeding, such order 

issued. 

ORDER 



1. Respondent United 

dred dollars ($2200) 'V^tTeo the "Treasurer of the United 
United Airlines shall send, payabl to the ^^ ^ Mark 

States," a certified check or "" 2422 South Building, 



States," a certified check or ""^Tltoora 2422 South Building, 



T rr *- a s.ned copy of 

ta order is served upon the respondent. 
r , EU^-H M, NN . P.Q. Do*- No. 50. Decided January 0, 



1986. 

-t Broussard, Keg. Div. OGC. for c 
T^csco, Chicago, HUnota. for respondent 

y Victor W. Wnr. Ad^ratiue La, Judge. 
CONSENT DECISION 



The above-referenced 
Qine A^of A;^;" by the Ad^intatrBtor of the 



4 34 PLANT QUARANTINE ACT 

Volume 45 Number 1 

Animal and Plant Health Inspection Service alleging that the re- 
spondent violated the Act and regulations promulgated thereunder 
(7 C.F.R. Section 318.13 et seg.). The parties have agreed that the 
above-referenced proceeding should be terminated by entry of this 
Consent Decision and have agreed to the following stipulations: 

1. For the purpose of this Consent Decision only, the respondent 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in the above-referenced proceeding, but re- 
spondent does not admit or deny the remaining allegations in the 
complaint. 

2. The parties stipulate and agree to waive any requirements 
that the final decision in these proceedings contain findings and 
conclusion with respect to all material issues of fact, law, or discre- 
tion, as well as the reasons or based thereof; and 

4. The parties stipulate and agree to waive all rights to seek judi- 
cial review and otherwise challenge or contest the validity of this 
decision. 

5, The respondent waives any action under the Equal Access to 
Justice Act of 1980 (5 U.S.C. Section 504 et seq.) for fees and other 
expenses incurred by the respondent in connection with the above- 
referenced proceeding. 

Findings of Fact 

1. United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. 

2. Respondent Elizabeth Mann is an employee of United Airlines 
at Honolulu International Airport. 

3. In the course of her employment for United Airlines, respond- 
ent Elizabeth Mann handles baggage moving from Honolulu Inter- 
national Airport to the continental United States. 

Conclusion 

The parties having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the instant order in disposition 
of the above-referenced proceeding, such order and decision will be 
issued. 

Order 

1. Elizabeth Mann shall pay the sum of one hundred dollars 
($100) in settlement of this matter. Respondent Elizabeth Mann 
shall send, payable to the "Treasurer of the United States," a certi- 
fied check or money order for said amount to Mark Dopp, Office of 
the General Counsel, Room 2422 South Building, United States De- 
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pai-tment of Agriculture, Washington, D.C. 20250-1400, within 
thirty (30) days from the effective date of this order. 

T hi order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 

Tn re: ART PAUL. P.Q. Docket No. GO. Decided January 9, 1986. 

ffobert Broussard, Reg. Div. OGC, for complainant. 
John Todcsco, Chicago, Illinois, for respondent. 

Decision by John A, Campbell, Administrative Law Judge. 

CONSENT DECISION 

The above-referenced proceeding was instituted u^der the Plant 
Quarantine Act of August 20 191 2 as ^^ t the 
Section 151 et sajO by a complaint filed by the Aomin 

Animal and Plant Health ^P*^. 8 "^^* thereunder 
spondent violated the Act and regulations probated the.e 
CY CFR Section 318.13 et ,. The parties have W^ 
above-referenced proceeding should be | b=' nated J p ^ ati y ons; 
Consent Decision and have agreed to the ,fo ^ owmg ^P^ ati ; 

1. For the purpose of this C ? n f n |.=f a s Department of 
ent admits that the Secretary of the Un ted States L ^ ^ 



fthe parties stipulate and agree to the issuance of this Con- 
sent Decision without further P' edures . requirements 



*" 



referenced proceeding. 

FINDINGS OF FACT 

! United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. 
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2. Respondent Art Paul is an employee of United Airlines at 
Honolulu International Airport. 

3. In the course of his employment for United Airlines, respond- 
ent Art Paul handles baggage moving from Honolulu International 
Airport to the continental United States. 

CONCLUSIONS 

The parties having admitted the jurisdictional fact and having 
agreed to the provisions set forth in the instant order in disposition 
of the above-referenced proceeding, such order and decision will be 
issued. 

ORDER 

1. Art Paul shall pay the sum of one hundred dollars C$100) in 
settlement of this matter. Respondent Art Paul shall send, payable 
to the "Treasurer of the United States," a certified check or money 
order for said amount to Mark Dopp, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250-1400, within thirty (30) days from the 
effective date of this order. 

This order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 



In re: UNITED AIRLINES. P.Q. Docket No. 51. Decided January 13, 
1986. 

Robert L, Bronssard, for complainant. 
Sylvia Batsman, for respondent. 

Decision by Dorothea A, Baker, Administrative Law Judge. 

CONSENT DECISION 

The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended ("Act") (7 U.S.C, 
161 and 162), the Act of February 2, 1903, as amended (21 U.S.C. 
111 and 120), and the Federal Plant Pest Act, as amended (7 
U.S.C. 150aa et. seq,\ by a complaint filed by the Administrator of 
the Animal and Plant Health Inspection Service alleging that the 
respondent violated the Acts and regulations promulgated thereun- 
der (7 CFR 330.100 et seq, and 9 CFR 94.1 et seq.l The parties 
have agreed that the above-referenced proceeding should be termi- 
nated by entry of this Consent Decision and have agreed to the fol- 
lowing stipulations: 
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1. For the purpose of this Consent Decision 
ent ad mi ts that the Secretary of ^*X* 
Agriculture has jurisdiction m the ^J^~J egations in the 
respondent does not admit or deny the remaining a g 

complaint. issuance of this Con- 

2. The parties stipulate and agree to the issuant 

sent Decision without further P*** 1 "* requirements 

3. The parties stipulate and agree to *" ^ and 
that the final decision in these proceed ing ta ^ h g Qr dis . 
conclusions with respect to all material issues off act, 

cretion, as well as the reasons or bases ^^ ^ ri hts to see k 

4. The P-es stipulate and agree to wave^l ^ ^.^ rf 

judicial review and otherwise challenge or 

this decision. , the Equa l Access to 

5. The respondent waives any action unto t q ojher 

Justice Act of 1980 (5 U.S.C. Se f p O ^Vonne'ction with the above- 
expenses incurred by the respondent in connect 

referenced proceeding. 

FINDINGS OF PACT 

, United Airlines is a corporation doing business at Stapleton 
International Airport, Denver, Colorado eg for _ 

2 . In the course *<%' 
eign-origin garbage at btapieton 

CONCLUSIONS 



The parties having 

and dedsion are hereby 



Hespondent United A^ f ^^it 

dollars 315) in settlemen of tos matt , ^ Un . ted ^^ ,, a 

lines shall send, payable to the * ^^ L Brous . 

certified check or money otde J.*"^ 1 ^ 242 2 South Building, 

sa rd, Office of the ^--"^ Washington, B.C. ZIBBO 

United^BP^^{^X effective date of thta order 

o o 



Th is u 

Jf order is served upon the respondent. 
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In re: D & K CORPORATION, INC. P.Q. Docket No. 146. Decided Jam 
ary 15, 1986. 

Kris H. Ikejin, for complainant, 
Respondent, pro se. 

Decision by Victor W. Palmer, Administrative Law Judge. 

CONSENT DECISION AND ORDER 

This proceeding was instituted under the Act of February : 
1903, as amended (21 U.S.C. 111 and 120) and the Act of July : 
1962 (21 U.S.C. 134 et seq.\ by a complaint filed by the Admini 
trator of the Animal and Plant Health Inspection Service allegin 
that D & K Corporation, Inc., violated the Acts and regulator 
promulgated thereunder (9 CFR 94.1 and 95.1 et seq.l Respont 
ent D & K Corporation, Inc., and the complainant have agreed thf 
this proceeding should be terminated by entry of the Consent Dec 
sion set forth below and have agreed to the following stipulation! 

1. For the purposes of this stipulation and the provisions c 
this Consent Decision only, respondent D & K Corporation, In< 
admits specifically that the Secretary of the United States Deparl 
ment of Agriculture has jurisdiction in this matter, neither admit 
nor denies the remaining allegations of the complaint, admits t 
the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed 
ing contain findings and conclusions with respect to all materia 
issues of fact, law, or discretion, as well as the reasons or base 
thereof; 

(c) All rights to seek judicial review and otherwise challengi 
or contest the validity of this decision; and 

2. D & K Corporation, Inc., also waives any action against thi 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. 504 et seq.) for fees and other ex 
penses incurred by it in connection with this proceeding. 

FINDINGS OF PACT 

1. D & K Corporation, Inc., respondent herein, is a corporation 
doing business within the territorial limits of the United States, 
and whose mailing address is P. 0. Box 3567, Agana, Guam 9691(V 

2. On or about February 8, 1985, the respondent imported from 
Hong Kong to Guam, pork product of fried shredded pork. 

3. On or about February 8, 1985, the respondent imported from 
Hong Kong to Guam, animal bones and deer antlers. 
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4. On or about February 8, 1985, the respondent imported from 
Hong Kong to Guam, animal manure. 

CONCLUSIONS 

Respondent D & K Corporation, Inc., having admitted the jum- 
dictional facts and having agreed to the promums : * 
following Order in disposition of this proceeding, such 
Decision will be issued. 

ORDER 

Respondent D & K Corporation, Inc is ass "f d . a 
one thousand five hundred dollars (1,500.00 ^^ ctodor 

to the "Treasurer of the United S tates ' b j ^^fn Ikeiirt 

** 



money order, and which shall be **^ 
Office of the General Counsel, Room 2422 South _ uflo 

States Department of Agriculture, Washington, D.C., 20250 
on or before January 81, 1986. . rvec j 

This order shall become effective on the day thus order is served 

upon the respondent. 

l n re: CANDIBO SANCHB, P.Q. Docket No. 89. Decided December 6, 

1985. 

Jtonald A. Cipolla, for complainant. 
Kespondent, pro se. 

decision by Victor W. Palmer. Administrative Law Judge. 

DEFAULT DECISION AND ORDER 



Anal - 

tion Service, United States Depa rto ^^^T^ ^ of the 
plaint alleged that the respondent violated section 

Regulations F^^'S'S^ Go?e ng ^Proceedings Under 
rtrre^eX^HetS Clerk, by certified mail, upon 
respondent ice CFR ^^) 
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any allegation in the complaint would constitute an admission of 

n * i rX?? 0n pureuant to section 1-141 of the Rules of Practice (7 
U-K 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time tor filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent's failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 



, 

i SeCti n U36(C) of the Rules of Practice (1 CFR 

frl.ld6(c. Respondent's failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 

FINDINGS OF FACT 

1. Candido Sanchez, herein referred to as respondent, is an indi- 
vidual whose address is 202 Calle Arzuaga, Rio Piedras, Puerto 
xtico. 

91 V r f S OUt Ct ber 29> 1984 ' the reB P<lent violated section 
? t of the regulations (7 CFR 318.58-2) in that the respond- 
ent offered for shipment to a common carrier, for movement to 
Philadelphia, Pennsylvania, three (3) cases of jobo (Spondias duclis), 
a prohibited fruit, at International Airport, Isla Verde, Puerto 

KlCO. 

CONCLUSION 

Respondent has failed to respond in any manner to the allega- 
tion of the complaint. By reason of the Findings of Fact set forth 
above the respondent has violated the Act and the regulations pro- 
mulgated thereunder. Therefore, the following order is issued. 

ORDER 

Respondent Candido Sanchez is hereby assessed a civil penalty of 
seven hundred fifty dollars ($750), The respondent shall send, pay- 
able to the "Treasury of the United States" a certified check or 

iSE^Q t ^ ar L D ' D PPl fflce Of the Genei ' al C n ^> 
Room 2422, South Building, United States Department of Agricul- 

ture, Washington, DC. 20250, not later than thirty (30) days from 
6 f thlS rder ' S rder sha11 have the same 



. , 

* > 6 QK f lf ? tered after ful1 hearin * and shal l ^ final 
and effective 35 days after service of this Decision and Order upon 

respondent, unless there is an appeal to the Judicial Officer pursu- 
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ant to section 1.145 of the Rules of Practice applicable to this pro- 
ceeding (7 CFR# 1.145). 

[The Default Decision and Order became final on January 17, 
1986. Ed.] 



In re: IVER BUGGE. P.Q. Docket No. 133. Decided January 24, 1986. 

Jam Ruley, for complainant- 
Respondent, pro se. 

Decision by Victor W. Palmer, Administrative Law Judge, 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. 111 and 120) and the Federal 
Plant Pest Act, as amended (Act) (7 U.S.C. 150aa et secj.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Iver Bugge, respondent, 
violated the Acts and regulations promulgated thereunder (9 CFR 
95.4 and 7 CFR 330.400). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. 504 et seq.} for fees and other expenses incurred 
by the respondent in connection with the proceeding. 

FINDINGS OF FACT 

1 Iver Bugge, respondent, has as its principal place of business 
Storgaten 52, Post Boks 160, N-3251, Larvik, Norway. Its duly au- 
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thorized agent in the United States is Kerr Steam Ship Company, 
Inc., American General Tower, Suite 1500, 2727 Allen Parkway 
Houston, Texas 77019. 

2. On or about April 29, 1985, the respondent stored regulated 
garbage aboard the vessel M/T Iver Chaser, which was docked at 
the Harbours Cut Terminal, Houston, Texas. 



CONCLUSIONS 



The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 



ORDER 



The respondent is assessed a civil penalty of three hundred dol- 
lars ($300,00). The respondent shall send a certified check or money 
order for $300.00 payable to the "Treasurer of the United States," 
to Jam Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, D. 
C. 20250-1400, not later than thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 



In re: ANDREA LEO. P.Q. Docket No. 114. Decided January 27, 1986. 
Importation of not fully cooked salamis, 

The Judicial Officer affirmed Judge McGrail's order assessing a $250 civil penalty 
against respondent for importing pork salarnis that had not been fully cooked as re- 
quired from Italy to the United States. Respondent's violation, although inadvert- 
ent, was a very serious violation warranting a $250 civil penalty. 

Sherrie Kopka Kennedy, for complainant. 

Respondent, pro se. 

Edward H. McGrail, Administrative Law Judge. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 

This is a proceeding under the Act of February 2, 1903, as 
amended (21 U.S.C. 111 et seq.\ in which Administrative Law 
Judge Edward H. McGrail (ALJ) filed an initial Decision and Order 
on October 10, 1985, assessing a civil penalty of $250 against re- 
spondent for importing pork salamis that had not been fully cooked 
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by a commercial method in a container hermetically sealed 
promptly after filling, but before such cooking, as required, from 
Italy to the United States in violation of the Act and regulations. 

On October 30, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department's 
cases subject to 5 U.S.C. 556 and 557 has been delegated (7 CFR 
2.35). 1 The case was referred to the Judicial Officer for decision 
on November 15, 1985. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the effective date of the order is changed in view 
of the appeal. Additional conclusions by the Judicial Officer follow 
the ALJ's conclusions, 

ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. 111), by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture. The complaint was 
filed with the Hearing Clerk on July 15, 1985. The complaint al- 
leged that the respondent violated section 111 of the Act and sec- 
tion 94.8(a) of the regulations promulgated thereunder (9 CFR 

94.8(a. 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on July 25, 1985. On August 19, 1985 
respondent was sent, by regular mail, a notice that his answer had 
not been received by the Hearing Clerk in the allotted time. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR l.lrfb) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to deny or otherwise respond to the allega- 
tions in the complaint and request an oral hearing would consti- 
tute an admission of such allegations and a waiver of such hearing. 

i The position of the Judicial Officer was established pursuant to the Act of April 
4 1940 (7 U B.C. <150c-450g>, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted m 5 U.S.C. app. at 1068 (1982). The Department's present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment's regulatory programs since 1949 (including 3 years' trial litigation; 10 years 
annellate litigation relating to appeals from the decisions of the prior Judicial Oih- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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More than twenty (20) days have elapsed since respondent was 
served with the complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 
ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent's failure to file an answer, are adopted 
and set forth herein as the findings of fact. 

FINDINGS OF FACT 

1. Andrea Leo, respondent, is an individual whose address is 1363 
Merry Avenue, Bronx, New York 10461. 

2. On or about September 3, 1984, the respondent imported into 
the United States at J.F.K. Airport in Jamaica, New York, from 
Italy, approximately three (3) pork salamis in violation of section 
94.8(a) of the regulations (9 CFR 94.8(a)), because the pork salamis 
had not been fully cooked by a commercial method in a container 
hermetically sealed promptly after filling but before such cooking, 
as required. 

CONCLUSIONS 

By reason of the facts in the finding of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under, Therefore, the following Order is issued, 

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 

Respondent's violation, although inadvertent, was a very serious 
violation of the Act and regulations. African swine fever is poten- 
tially the most dangerous and destructive of all communicable 
swine diseases. This virus is highly virulent and may be present in 
pork products, such as salami, originating in countries where the 
disease exists, such as Italy. The only known practical method of 
destroying the contagion of the disease in pork products is by heat 
treatment. Accordingly, a civil penalty of $250 should be imposed, 
In re Lopez, 44 Agric. Dec (Oct. 7, 1985). 

ORDER 
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General Counsel, Room 2422, South Building, Washington, D. C. 
20250-1400. 



In re: SHAHON GORDON. P.Q. Docket No. 158. Decided January 29, 
1986. 

Joseph Pembroke, for complainant. 
Respondent, pro se. 

Decision by Edward H. McGrail, Administrative Law Judge. 

ORDER DISMISSING COMPLAINT 

By motion, filed January 24, 1986, Complainant seeks dismissal 
of the complaint in this matter. matter, Filed 

IT IS ORDERED, that the complaint issued m this maw 
December 3, 1985, be, and hereby is, dismissed. 

In re: RKNK VAU^A. P-Q- Docket No. 138. Filed February 5, 1086. 

Illegal plant Importation. 

filed by William J. Weber, Administrative Law Judge. 

Answered by Donald A. Campbell, Judicial Officer. 

CE R T,F,CAT,ON OF QUEST.ONS TO THE JUDICIAL OFF.CER 
Complainant charges that Respondent illegal.y imported one U) 

cacao seed pod. 

The Respondent states, inter alia, tnat. 
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"But obsviously [sic] while she was helping my wife to 
pack the clothes of my children she put those seeds in one 
of the suitcases, I explained the officer that I had no 
reason to bring those seeds. 

"Every time I enter thru Los Angeles I had seen when offi- 
cers take away fruits from passengers (mango, avocados 
etc.) People that travel for the first time are ignorant of 
the customs restriccions, [sic] they ignore that California is 
one of the largest producer of avocados. Like I said before I 
had enter thru New York, Portland, Houston, Miami, Los 
Angeles, New Orleans, and I had never before had any 
problems at any port of entry. * * *" (Respondent's letter 
filed November 13, 1985, answering the Complaint allega- 
tions). 

Essentially, he contends that his failure to declare the cacao seed 
pod to the Customs officer was due to lack of knowledge that it had 
been placed in the baggage contrary, to his explicit instructions. 

Respondent also contends that he was subjected to racial slurs by 
a second Customs officer at the time he was trying to explain the 
situation to the first Customs officer. While this in not directly rel- 
evant to the key issues, it upset him and arguably created emotion- 
al distress which effectively reduced his capacity to rationally die- 
cuss and evaluate the alleged violation at the scene and might ex- 
plain why a compromise settlement was not accepted by him earli- 
er. 

Respondent contends that he had no knowledge of the cacao seed 
in the luggage and that he is innocent. 

Complainant's response in opposition to the Respondent's request 
for a hearing filed January 3, 1986, states: 



* * 



On October 7, 1985, Judicial Officer Donald A, 
Campbell issued his decision in, In re: Richard Duran 
Lopez, P.Q. Docket No. 59 (Exhibit A). The Lopez decision 
is controlling in this matter, On page 8 of the decision, the 
Judicial Officer states that: 



447 
RENE VALLALTA 

Volume 45 Number 1 

Respondent's answer does not disclose an acceptable miti- 
gating circumstance. 

"Complainant offered to settle this_ ^^ r * $250 _ 
considerably less than the requested civil P^ty^jP ^_ 

the offer, and has requested a hearing. 



ings . . .' The responen a 

answer. The only issue is the san ion and t he d rf 

ficer has stated the Department s position, P 

the decision, 



case ... is $250.' (Emphasis in the ori 
"WHEREFORE, complainant request that: 

D The respondent's request for a hearing be 
denied, and 

That the "-d-^^^l&rf. 
Con^^u^T^^n Op/osition to 

BesUnt's Ke^est ^ a He a= ^ ^ 

If "unintentional" is constr ^^ ^ ~ r the cited precedent 
Complainant's position may have merit ^r 



Judicial Officer 
spo 

Yes. D.A.C. 1/10/86 
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(2) If no hearing is appropriate and if Complainant files 
a motion for a decision on the pleadings, should that deci- 
sion be entered finding a violation and assessing a $250.00 
civil penalty against Respondent Rene Vallalta? Yes 
D.A.C. 1/10/86 



In re: UBEM S.A. P.Q. Docket No. 160. Decided February 6, 1986. 

Jam Ruley, Reg. Div., OGC, for complainant. 
Thomas Clitre, Duluth, MN, for respondent. 

Decision by William J. Weber, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 TJ.S.C. 111 and 120) and the Federal 
Plant Pest Act, as amended (Act) (7 U.S.C. 150aa et seq.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Ubem S.A., respondent, vio- 
lated the Acts and regulations promulgated thereunder (9 CPR 
95.4 and 7 CFR 330.400). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 
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FINDINGS OF FACT 

1. Ubem S.A., respondent, is a foreign business whose agent in 
the United States is Federal Marine Terminals, Inc., 605 Board of 
Trade Building, Duluth, Minnesota 55802. 

2. On or about June 5, 1985, the respondent stored regulated gar- 
bage aboard the vessel M/V Federal Thames, at Duluth, Minneso- 
ta. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 

ORDER 

The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250.00). The respondent shall send a certified check or 
money order for $250.00 payable to the "Treasurer of the United 
States," to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D. C. 20250 1400, not later than thirty (30) days from the 
effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 



In re: NORTH AMERICAN VAN LINES, INC. P.Q. Docket No. 156. De- 
cided February 10, 1986. 

Kevin Thiemann, for complainant. 

Mark J. Andrews, Washington, D.C., for respondent. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act (7 
U.S.C. 151-164a and 167, and ISQaa et seq.) (Acts) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that North American Van Lines, Inc., re- 
spondent, violated the Acts and regulations promulgated thereun- 
der (7 CFR 301,45 et seq.). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations; 
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1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party" in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 

FINDINGS OF FACT ' 

1. North American Van Lines, Inc., respondent, is a corporation 
doing business at Fort Wayne, Indiana, and whose address is P. 0, 
Box 988, Fort Wayne, Indiana 46801. 

2. On or about April 26, 1985, the respondent moved interstate 
outdoor household articles from Gales Ferry, Connecticut, a gypsy 
moth high risk area, to San Jose, California, a gypsy moth non-reg- 
ulated area. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 

ORDER 

The respondent is assessed a civil penalty of seven hundred dol- 
lars ($700.00) which shall be payable to the "Treasurer of the 
United States", by certified check or money order, and which shall 
be forwarded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Avenue, S. W., Washington, D. C. 
20250-1400, within thirty (30) days from the effective date of this 
order. 
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This order shall become effective on the day upon which service 
of this order is made upon the respondent. 



In re; NORTH AMERICAN VAN LINES, INC. and E. ERNY (RAYMOND J. 
ERNY). P.Q. Docket No. 156. Decided February 10, 1986. 

Kevin Thiemnnn, Reg. Div., OGC, for complainant. 
Mark Andrews, Washington, D.C., for respondent. 

Decision by Dorothea A, Baker, Administrative Law Judge. 

DISMISSAL OF COMPLAINT AS TO RESPONDENT RAYMOND J. ERNY 

Pursuant to Motion therefor, and for good cause shown, the Com- 
plaint filed herein on November 25, 1985, is hereby dismissed as to 
Respondent E. Erny (Raymond J. Erny). 



In re; FRANCISCO PAULINO. P.Q. Docket No. 171. Decided February 
10, 1986. 

Sherrie Kopka Kennedy, Reg. Div. OGC, for complainant. 

Respondent, pro se. 

Decision by Victor W. Palmer, Administrative Law Judge. 

DISMISSAL OF COMPLAINT 

For good cause shown by complainant, the complaint that was 
filed herein against Francisco Paulino on January 8, 1986, is here- 
with dismissed. 



In re: PAN AMERICAN WORLD AIRWAYS, INC. P.Q. Docket No. 98. De- 
cided February 12, 1986. 

Clement J. McGovcrn, for complainant. 

Carl Haberbitsch, Pan American World Airways, Inc., New York, N.Y., for respond- 
ent. 

Decision by John A. Campbell, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
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tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (7 CFR 318.1 et seq.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion m this matter, neither admits nor denies the remaining allega- 
tions m the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedures; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(0 All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party" in the pro- 
ceeding and waives any action against the United States Depart- 
%ffvn A / ricuIture under the Equal Access to Justice Act of 1980 
(b U.b.G. 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Pan American World Airways, Inc., respondent, is a corpora- 
tion doing business at Honolulu International Airport, Honolulu, 
Hawaii, with a mailing address of Post Office Box 29900, Honolulu, 
Hawaii 96820, 

2. On or about January 25, 1985, respondent at Honolulu Inter- 
national Airport, had in its possession a piece of baggage destined 
tor Washington, D. C. via Pan American Flight 838/72 and Flight 

Ool, 

3. On or about May 28, 1985, respondent at Honolulu Interna- 
tional Airport, had in its possession nine (9) pieces of baggage des- 
tined for Los Angeles, California via Pan American Flight 3812. 

4 On or about July 1, 1985, respondent at Honolulu Internation- 
al Airport, had m its possession five (5) pieces of baggage destined 
tor Los Angeles, California via Pan American Flight 812. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 



PAN AMERICAN WORLD AIRWAYS, INC. 453 

Volume 45 Number 1 

disposition of this proceeding, such order and decision will be 
issued. 

ORDER 

The respondent is assessed a civil penalty of two thousand dol- 
lars ($2,000). The respondent shall send, payable to the "Treasury 
of the United States" a certified check or money order, to Clement 
J. McGovern, Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, D. 
C. 20250-1400, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day this order is served 
upon the respondent. 



In re: PAN AMERICAN WORLD AIRWAYS, INC. P.Q. Docket No. 90. De- 
cided February 13, 1986. 

Clement J, McGovern, for complainant. 

Carl Haberbusch, Pan American World Airways, Inc., New York, N.Y., for respond- 
ent. 

Decision by Edward H. McGrail, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (7 CFR 318.1 et seq.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedures; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issue of fact, law, or discretion, as well as the reasons or bases 
thereof; 
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(c) All rights to seek judicial review and otherwise chalU?a\ 
or contest the validity of this decision; and *> 

2. Respondent also stipulates and agrees that the United Sta^ 
Department of Agriculture is the "prevailing party" in this P^^ 
ceeding and waives any action against the United States DepUj.'* 
ment of Agriculture under the Equal Access to Justice Act of lU^" 
(5 U.S.C, 504 et seq.) for fees and other expenses incurred by t^ * 
respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Pan American World Airways, Inc., respondent, is a corpo^ 
tion doing business at 6501 W. Imperial Highway, P. 0. Box 022? jj" 
Los Angeles, California 90009. 

2. On or about July 19, 1984, the respondent had in its possess E^j 
at Los Angeles Airport, 22 cartons of CYMBIDIUM 

blooms which had been imported from Australia on Pan 

flight 816 and which were subsequently placed on Agricultural 

Hold, 

3. On or about August 8, 1984, the respondent had in its p 
sion, at Los Angeles Airport a box of orchid blooms which had 
imported from New Zealand on Pan American flight 816 and s 
quently placed on agricultural hold. 

4. On or about October 17, 1984, the respondent had in its posses- 
sion, at Los Angeles Airport, certain palm on ARAUCARIA seed- 
lings which were imported from Australia and subsequently placed 
on agricultural hold. 

5. On or about August 1, 1984, the respondent had in its posses- 
sion at Los Angeles Airport, certain ATROPURPUREM SEEDS 
(bean seeds) which were imported from Australia on Pan American 
Flight 812 and required treatment for soybean rust. 

CONCLUSIONS 

The respondent having admitted the jurisdiction facts and 
having agreed to the provisions set forth in the following order i n 
disposition of this proceeding, such order and decision will be 
issued. 

ORDER 

The respondent is assessed a civil penalty of three thousand dol- 
lars ($3,000). The respondent shall send, payable to the "Treasury 
of the United States" a certified check or money order, to Clemen* 
J. McGovern, Office of the General Counsel, Room 2422 Soutt* 
Building, United States Department of Agriculture, Washington, P- 
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C. 20250-1400, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day this order is served 
upon the respondent. 



In re: FRANCISCO RAMOS. P.Q. Docket No. 36. Decided December 24, 
1985. 

Importation of limes without a permit Civil penalty. 

Fronds Woods, for complainant. 
Respondent, pro se. 

Decision by William J. Weber, Administrative Law Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Act of August 20, 1912, 
as amended, (Act) (7 U.S.C. 151-164a, 167) by a complaint filed 
by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint 
alleged that the respondent violated section 319.56-2(e) of the regu- 
lations promulgated thereunder (7 CFR 319.66-2(e)) by importing 
limes from Mexico into the United States without a permit. Copies 
of the complaint and the Rules of Practice governing proceedings 
under the Act were served by the Hearing Clerk, by certified mail, 
upon respondent. Respondent was informed in the complaint and 
the letter of service that failure to plead specifically to any allega- 
tion of the complaint would constitute an admission of such allega- 
tion. 

On February 20, 1985, the respondent filed an answer in which 
he admitted that he had a bag of lemons as he crossed the border 
between the United States and Mexico on September 16, 1984. Re- 
spondent did not deny that he had no permit for the fruit. Under 
section 1.136(c) of the Rules of Practice (7 CFR 1.136(c)) 5 respond- 
ent thus admitted the allegations of the complaint. 

On June 24, 1985, Judicial Officer Donald A. Campbell ruled that 
respondent, in his answer, admitted that he violated the Act and 
regulations promulgated thereunder (Ruling on Reconsideration, 
P.Q. Docket No. 36). Under Section 1.139 of the Rules of Practice (7 
CFR 1.139), the admission by the answer of all the material alle- 
gations of fact contained in the complaint constitutes a waiver of 
hearing. 
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The Judicial Officer further ruled, in effect, that if complainant 
stipulated to the facts alleged in respondent's answer, no hearing 
would be needed to determine the sanction to be imposed. Accord- 
ingly, complainant hereby stipulates to the facts alleged in re- 
spondent's answer, making a hearing unnecessary. Furthermore, 
on September 10, 1985, the Judicial Officer ruled that the facts al- 
leged in respondent's answer do not constitute mitigating circum- 
stances. In re Lopez, P. Q. Docket No. 59, Tentative Decision and 
Order, at 10. There is thus no basis for reducing the requested 
sanction. 

As there is no basis for a hearing, the material allegations of fact 
in the complaint are adopted and set forth as the Findings of Fact, 

FINDINGS OF FACT 

1. Francisco Ramos, respondent, is an individual whose address is 
1336 Glencroft Road, Glendora, California 91740. 

2. On or about September 16, 1984, respondent imported 2.5 
pounds of limes from Mexico into the United States in violation of 
section 319.56-2(e) of the regulations (7 CFR 319.56-2(e)), because 
the fruit was not accompanied by a permit. 

CONCLUSIONS 

In his answer, respondent did not deny any of the material alle- 
gations in the complaint. In addition, the facts alleged in respond- 
ent's answer constitute no basis for reducing the requested sanc- 
tion. 

By reason of the Findings of Fact set forth above, the respondent 
has violated the Act and regulations promulgated thereunder. The 
following order is therefore issued. 

ORDER 

Respondent Francisco Ramos is hereby assessed a civil penalty of 
two hundred fifty dollars ($250). The respondent shall send, payable 
to the "Treasurer of the United States" a certified check or money 
order, to Fronda C. Woods, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D.C. 20250-1400, no later than thirty (30) days from 
the effective date of this order. This order shall have the same 
force and effect as if entered after full hearing and shall be final 
and effective 35 days after service of this Decision and Order upon 
respondent (7 CFR 1.142(c)), unless there is an appeal to the Judi- 
cial Officer within 30 days of service pursuant to section 1.145 of 
the Rules of Practice applicable to this proceeding (7 CFR 1,145). 
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[This decision and order became final February 18, 1986. Ed.] 



In re; MAGUALITA ROSE RENCARGE. P.Q. Docket No. 125. Decided 
December 23, 1985. 

Thomas Bundy, for complainant. 
Respondent, pro se. 

Decision by John A. Campbell, Administrative Law Judge. 

DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 

This proceeding was instituted under the Act of August 20, 1912, 
as amended, (Act) (7 U.S.C. 151-164a and 167) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated section 319.56 of the 
regulations promulgated thereunder (7 CFR 319.56). Copies of the 
complaint and the Rules of Practice Governing Proceedings Under 
the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
each allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent's failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
1.136(c)). Respondent's failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 
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FINDINGS OF FACT 

1. Magualita Rose Rencarge, herein referred to as the respond- 
ent, is an individual whose address is 5905 Santa Maria, Laredo 
Texas 78041. 

2. On or about February 27, 1985, the respondent transported six- 
teen (16) limes into the United States from Mexico in violation of 
section 319.56 of the regulations (7 CFR 319.56), because the limes 
were imported without a permit, as required. 

CONCLUSION 

Respondent has failed to respond in any manner to the allega- 
tion of the complaint. By reason of the Findings of Fact set forth 
above the respondent has violated the Act and the regulations pro- 
mulgated thereunder. Therefore, the following order is issued. 

ORDER 

Respondent Magualita Rose Rencarge is hereby assessed a civil 
penalty of two hundred fifty dollars ($250). The respondent shall 
send, payable to the "Treasury of the United States" a certified 
check or money order, to Mark D, Dopp, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D. C. 20250, not later than thirty (30) 
days from the effective date of this order. This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR # 1.145). 

[The Default Decision and Order became final on February 17. 
1986.-Ed.] 



In re; AUTO LINERS, INC, P.Q. Docket No. 166. Decided February 19 
1986. y 

Fronda Woods, for complainant. 
Respondent, pro se, 

Decision by Dorothea A. Baker, Administrative Law Judge. 

CONSENT DECISION 

On December 23, 1985, this proceeding was instituted under the 
Act of February 2, 1903, as amended, (21 U.S.C. 111 and 120), the 
Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. 
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151-164a, 167), and the Federal Plant Pest Act, as amended (7 
U.S.C. 150aa-150jj) (Acts), by a complaint filed by the Adminis- 
trator of the Animal and Plant Health Inspection Service. The 
complaint alleged that the respondent violated the Acts and regula- 
tions promulgated thereunder (7 CFR 330.100-300.400 and 9 CFR 
94.5 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party" in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 

FINDINGS OF FACT 

1. Auto Liners, Inc. respondent, is a corporation whose address r 
100 East 42nd Street, New York, New York 10017. 

2. On or about June 4, 1985, the respondent brought foreig 
origin garbage into Jacksonville, Florida, on its ship the M/V 
Oppama Maru. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 

ORDER 

Respondent Auto Liners, Inc. is assessed a civil penalty of two 
hundred fifty dollars ($250) which shall be payable to the "Treasur- 
er of the United States" by certified check or money order, and 
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which shall be forwarded to Fronda C. Woods, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D. C. 20250-1400, within thirty (30) days 
from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 



In re: DAVID E. MCCRACKEN and DAVID R. WEBB Co., INC. P.Q. 
Docket No. 169. Decided February 20, 1986. 

Sherrie J, Kennedy, for complainant. 
Art Beck, for respondent. 

Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION AND ORDER 

This proceeding was instituted under the Federal Plant Pest Act, 
as amended (7 U.S.C. 150aa et seq.) and the Act of August 20, 
1912, as amended (Plant Quarantine Act) (7 U.S.C. 161-164a and 
167), by a Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service alleging that the respondents vio- 
lated the Acts and regulations promulgated thereunder (7 CFR 
301.45 et seq.). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondents admit specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, admit the Findings of Fact set forth below, and 
waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 

thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the "prevailing party" in the pro- 
ceeding and waive any action against the United States Depart- 

* * Apiculture under the Equal Access to Justice Act of 1980 
04 et seq.) for fees and other expenses incurred by the 
in connection with this proceeding. 
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FINDINGS OF FACT 

1. David E. McCracken, herein referred to as the respondent, is 
an individual whose address is 4707 Sloan Drive, Jefferson ville, In- 
diana 47130, 

2. David R. Webb Company, Inc., herein referred to as the re- 
spondent, is a business located at 206 South Holland Street, Edin- 
burgh, Indiana 46124. 

3. On or about March 18, 1985, the respondents moved interstate 
regulated articles, specifically, approximately fourteen (14) logs, 
from Somerset County, Pennsylvania, a gypsy moth high-risk area, 
into Edinburgh located in Johnson County, Indiana, a non-regulat- 
ed area. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 

ORDER 

1. The respondent, David E. McCracken, is assessed a civil penal- 
ty of two hundred fifty dollars ($250.00) which shall be payable to 
the "Treasurer of the United States," by certified check or money 
order, and which shall be forwarded to Sherrie Kopka Kennedy, 
Office of the General Counsel, Room 2422 South Building, United 
States Department of Agriculture, Washington, D. C. 20250-1400, 
within thirty (30) days from the effective date of this Order. 

2. The respondent, David R. Webb Co., Inc., is assessed a civil 
penalty of five hundred dollars ($500.00) which shall be payable to 
the "Treasurer of the United States," by certified check or money 
order, and which shall be forwarded to Sherrie Kopka Kennedy, 
Office of the General Counsel, Room 2422 South Building, United 
States Department of Agriculture, Washington, D.C., 20250-1400, 
within thirty (30) days from the effective date of this Order. 

3. This Order shall become effective on the day upon which serv- 
ice of this Order is made upon the respondents. 
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In re: JAMES KANDA and WORLD AIRWAYS, INC. P.Q. Docket No. 74 
Decided February 21, 1986. 

Fronda Woods, for complainant. 
Respondent, prose. 

Decision by Edward H. McGrail, Administrative Law Judge. 

CONSENT DECISION FOR WORLD AIRWAYS, INC. 

On March 26, 1985, this proceeding was instituted under the Fed- 
eral Plant Pest Act, as amended (7 U.S.C. 150aa-150jj) (Act), by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service, The complaint alleged that the respond- 
ents violated the Act and regulations promulgated thereunder (7 
CFR 318.13 et seq.l On November 25, 1985, a motion was filed to 
dismiss the complaint against respondent James Kanda. The Hon- 
orable Edward H. McGrail, Administrative Law Judge, granted the 
motion on November 26, 1985. World Airways, Inc., is the only re- 
maining respondent. The parties have agreed that the proceeding 
with respect to World Airways should be terminated by entry of 
the Consent Decision set forth below. The parties have agreed to 
the following stipulations; 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent World Airways specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons of bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent World Airways also stipulates and agrees that 
the United States Department of Agriculture is the "prevailing 
party" in the proceeding and waives any action against the United 
States Department of Agriculture under the Equal Access to Jus- 
tice Act of 1980 (5 U.S.C. 504 et seq.) for fees and other expenses 
incurred by the respondent in connection with this proceeding. 



KAPPALARAN SHIPPING COMPANY 463 

Volume 45 Number 1 

FINDINGS OF FACT 

1. World Airways, Inc., respondent, is a corporation whose mail- 
ing address is Terminal Box 26, Honolulu International Airport, 
Honolulu, Hawaii 96819. 

2. On or about October 31, 1984, at Honolulu International Air- 
port, the respondent checked baggage to the mainland United 
States. 

CONCLUSIONS 

The respondent has admitted the jurisdictional facts and has 
agreed to the provisions set forth in the following order in disposi- 
tion of the proceeding. Therefore, such order will be issued. 

ORDER 

Respondent World Airways is assessed a civil penalty of three 
hundred seventy-five dollars ($375) which shall be payable to the 
''Treasurer of the United States" by certified check or money 
order, and which shall be forwarded to Fronda C. Woods, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D. C. 20250-1400, within 
thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 



In re: KAPPALARAN SHIPPING COMPANY. P.Q. Docket No. 145. Decid- 
ed February 21, 1986. 

Jam Ruley, for complainant. 
Abe Phillips, for respondent. 

Decision by William J. Weber, Administrative Law Judge. 

CONSENT DECISION 

This proceeding was instituted under the Federal Plant Pest Act, 
as amended (Act) (7 U.S.C. 150 aa et seq.) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that Kappalaran Shipping Company, respondent, vio- 
lated the Act and regulations promulgated thereunder {7 CFR 
330.400). The parties have agreed that this proceeding should be 
terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1, For the purposes of this stipulation and the provisions of 
this Consent Decision only and this specific proceeding only, re- 
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spondent specifically admits that the Secretary of the United 
States Department of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegations in the com- 
plaint, admits to the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 

3. The civil penalty assessed herein, when paid, shall stand as 
final disposition of all charges against and full and final satisfac- 
tion of all liability of the respondent, Kappalaran Shipping Compa- 
ny, the M/V STAR KANDA, her master, officers and crew, and her 
owners, operators, charterers, and agents, and all of their agents 
servants and employees, with respect to the matters and things 
charged and/or alleged in this proceeding. 

4. The Animal and Plant Health Inspection Service, USDA, will 
not use the admissions made herein to pursue any other matter 
arising out of Respondent's storage of regulated garbage aboard the 
vessel M/V STAR KANDA which was docked at Mobile, Alabama 
on or about March 7, 1985, 

FINDINGS OF FACT 

1. Kappalaran Shipping Company, respondent, has its principal 
place of business at Bonifacio Drive, Manila, Philippines. Its duly 
authorized agent in the United States is Star Shipping, Inc., 905 
Commerce Building, Mobile, Alabama 36602. 

2. On or about March 7, 1985, the respondent stored regulated 
garbage aboard the vessel M/V STAR KANDA, which was docked 
at Mobile, Alabama. 
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ORDER 

The respondent is assessed a civil penalty of three hundred dol- 
lars ($300.00). The respondent shall send a certified check or money 
order for $300.00 payable to the "Treasurer of the United States/' 
to Jaru Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250-1400, not later than thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
on this order is made upon the respondent, 
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Balances due and owing on transaction ................................................ 285 
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Fourteen days 
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FOB 

Breach of warranty; failure to prove ............................................................................. 362 
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Failure to prove breach of warranty .............................................................................. 383 
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LICENSE 
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Failure to pay facts published ........................................................................ 331, 339, 359 
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RECONSIDERATION/REOPEN 

Decision and Order reinstated ........................................................................................ 404 
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Pending Tiling of answer .................................................................................. 408, 416, 429 
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Pending proceedings for judicial review 362 

Vacated 405 

PLANT QUARANTINE ACT 

CIVIL PENALTY 

Of $250.00 448 

Of $700.00 4 50 
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